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§ 551.101 General. 

(a) The Fair Labor Standards Act of 
1938, as amended (referred to as ‘‘the 
Act’’ or ‘‘FLSA’’), provides minimum 
standards for both wages and overtime 
entitlements, and administrative pro-
cedures by which covered worktime 
must be compensated. Included in the 
Act are provisions related to child 
labor, equal pay, and portal-to-portal 
activities. In addition, the Act exempts 
specified employees or groups of em-
ployees from the application of certain 
of its provisions and prescribes pen-
alties for the commission of specifi-
cally prohibited acts. 

(b) This part contains the regula-
tions, criteria, and conditions set forth 
by the Office of Personnel Management 
(OPM) as prescribed by the Act, supple-
ments and implements the Act, and 
must be read in conjunction with it. 

(c) OPM’s administration of the Act 
must comply with the terms of the Act 
but the law does not require OPM’s 
regulations to mirror the Department 
of Labor’s FLSA regulations. OPM’s 
administration of the Act must be con-
sistent with the Department of Labor’s 
administration of the Act only to the 
extent practicable and only to the ex-
tent that this consistency is required 
to maintain compliance with the terms 
of the Act. For example, while OPM’s 
executive, administrative, and profes-
sional exemption criteria are con-
sistent with the Department of Labor’s 
exemption criteria, OPM does not 
apply the highly compensated em-
ployee criteria in 29 CFR 541.601 to de-
termine FLSA exemption status. 

§ 551.102 Authority and administra-
tion. 

Section 3(e)(2) of the Act authorizes 
the application of the provisions of the 
Act to any person employed by the 
Government of the United States, as 
specified in that section. 

(a) Office of Personnel Management. 
Section 4(f) of the Act authorizes the 
Office of Personnel Management (OPM) 
to administer the provisions of the Act. 
OPM is the administrator of the provi-
sions of the Act with respect to any 
person employed by an agency, except 
as specified in paragraphs (b), (c), and 
(d) of this section. 

(b) The Equal Employment Opportunity 
Commission administers the equal pay 
provisions contained in section 6(d) of 
the Act. 

(c) The Department of Labor admin-
isters the Act for the government of 
the District of Columbia and the fol-
lowing United States Government enti-
ties: 

(1) The Library of Congress; 
(2) The United States Postal Service; 
(3) The Postal Rate Commission; and 
(4) The Tennessee Valley Authority. 
(d) Office of Compliance. The Congres-

sional Accountability Act of 1995, as 
amended, sections 1301 et seq. of title 2, 
United States Code, extends rights and 
protections of the FLSA to employees 
of the following United States Govern-
ment entities, and assigns certain ad-
ministrative responsibilities to the Of-
fice of Compliance: 

(1) The United States House of Rep-
resentatives; 

(2) The United States Senate; 
(3) The Capitol Guide Service; 
(4) The Capitol Police; 
(5) The Congressional Budget Office; 
(6) The Office of the Architect of the 

Capitol; 
(7) The Office of the Attending Physi-

cian; and 
(8) The Office of Compliance. 

§ 551.103 Coverage. 
(a) Covered. Any employee of an agen-

cy who is not specifically excluded by 
another statute is covered by the Act. 
This includes any person who is: 

(1) Defined as an employee in section 
2105 of title 5, United States Code; 

(2) A civilian employee appointed 
under other appropriate authority; or 

(3) Suffered or permitted to work by 
an agency whether or not formally ap-
pointed. 

(b) Not covered. The following persons 
are not covered by the Act: 

(1) A person appointed under appro-
priate authority without compensa-
tion; 

(2) A trainee; 
(3) A volunteer; or 
(4) A member of the Uniformed Serv-

ices. 

§ 551.104 Definitions. 
In this part— 
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Act or FLSA means the Fair Labor 
Standards Act of 1938, as amended (29 
U.S.C. 201 et seq.). 

Administrative employee means an em-
ployee who meets the administrative 
exemption criteria in § 551.206. 

Agency means any instrumentality of 
the United States Government, or any 
constituent element thereof acting di-
rectly or indirectly as an employer, as 
this term is defined in section 3(d) of 
the Act and in this section, but does 
not include the entities of the United 
States Government listed in § 551.102(c) 
for which the Department of Labor ad-
ministers the Act or § 551.102(d)(1) 
through (8), whose employees are cov-
ered by the Congressional Account-
ability Act of 1995, as amended, which 
makes applicable the rights and pro-
tections of the FLSA and assigns cer-
tain administrative responsibilities to 
the Office of Compliance. 

Claim means a written allegation re-
garding a current or former employee 
concerning the employee’s FLSA ex-
emption status determination or enti-
tlement to minimum wage or overtime 
pay for work performed under the Act. 
The term claim is used generically in 
subpart G and includes complaints 
under the child labor provisions of the 
Act. 

Claim period means the time during 
which the cause or basis of the claim 
occurred. 

Claimant means any party who files 
an FLSA claim. 

Customarily and regularly means a fre-
quency which must be greater than oc-
casional but which may be less than 
constant. Tasks or work performed 
customarily and regularly includes 
work normally and recurrently per-
formed every workweek. It does not in-
clude isolated or one-time tasks. 

Directly and closely related means 
work that is directly and closely re-
lated to the performance of exempt 
work which is also considered exempt 
work. The phrase directly and closely re-
lated means tasks that are related to 
exempt duties and that contribute to 
or facilitate performance of exempt 
work. Directly and closely related work 
may include typically nonexempt tasks 
that arise out of and are integral to ex-
empt duties. Those nonexempt tasks 
must be performed by the exempt em-

ployee to perform his or her exempt 
work. Work directly and closely related 
to the performance of exempt duties 
may also include recordkeeping; main-
taining various records pertaining to 
workload or employee performance; 
monitoring and adjusting machinery; 
taking notes; using the computer to 
create documents or presentations; 
opening the mail for the purpose of 
reading it and making decisions; and 
using a photocopier or fax machine. 
Work which both workers and super-
visors are required to perform is con-
sidered to be closely related to the pri-
mary duty of the position (for example, 
physical training during tours of duty 
for firefighting and law enforcement 
personnel) and is exempt work. Work is 
not directly and closely related if the 
work is remotely related or completely 
unrelated to exempt duties. The fol-
lowing examples illustrate the type of 
work that is and is not normally con-
sidered as directly and closely related to 
exempt work: 

(1) Work is closely related to exempt 
supervisory work when it contributes 
to the effective supervision of subordi-
nate workers, or the smooth func-
tioning of the unit supervised, or both. 
A supervisor who spot checks and ex-
amines the work of subordinates to de-
termine whether they are performing 
their duties properly, and whether the 
product is satisfactory, is performing 
work which is directly and closely re-
lated to managerial and supervisory 
functions, so long as the checking is 
distinguishable from the work ordi-
narily performed by a nonexempt in-
spector. 

(2) Depending upon the nature of an 
organization, a supervisor who sets up 
a machine may be engaged in exempt 
work. In some cases the setup work, or 
adjustment of the machine for a par-
ticular job, is typically performed by 
the same employees who operate the 
machine. In such cases, setup work is 
part of the production operation and is 
not exempt. In other cases, the setting 
up of the work is a highly skilled oper-
ation which the ordinary production 
worker typically does not perform. In 
large plants, non-supervisors may per-
form such work. However, particularly 
in small plants, such work may be a 
regular duty of the executive employee 

VerDate Nov<24>2008 10:48 Mar 02, 2009 Jkt 217008 PO 00000 Frm 00638 Fmt 8010 Sfmt 8010 Y:\SGML\217008.XXX 217008er
ow

e 
on

 P
R

O
D

1P
C

63
 w

ith
 C

F
R



629 

Office of Personnel Management § 551.104 

and is directly and closely related to 
the executive employee’s responsibility 
for the subordinates’ work performance 
and for the adequacy of the final prod-
uct. In addition, performing setup work 
that requires special skills typically is 
not performed by production employees 
in the occupation, and does not ap-
proach the volume that would justify 
hiring a specially trained employee to 
perform. Such closely related work 
may include performing infrequently 
recurring or one-time tasks which are 
impractical to delegate, because they 
would disrupt normal operations or 
take longer to explain than to perform. 
Under such circumstances, it is exempt 
work. 

(3) A management analyst may take 
extensive notes recording the flow of 
work and materials through an organi-
zation; the analyst may personally use 
a computer to type a report and create 
a proposed table of organization. 
Standing alone, or separated from the 
primary duty, such note-taking and 
typing would not be exempt. However, 
because this work is necessary for ana-
lyzing the data and making rec-
ommendations (which is exempt work), 
it is directly and closely related to ex-
empt work. 

(4) A traffic manager in charge of 
planning an organization’s transpor-
tation function, including identifying 
the most economical and quickest 
routes for shipping material to and 
from the activity, contracting for com-
mon-carrier and other transportation 
facilities, negotiating with carriers for 
adjustments for damages to material, 
and making the necessary rearrange-
ments resulting from delays, damages 
or irregularities in transit, is per-
forming exempt work. If the employee 
also spends part of the day taking tele-
phone orders for local deliveries, such 
order-taking is a routine function and 
is not directly and closely related to 
the exempt work. 

(5) An example of work directly and 
closely related to exempt professional 
duties is a chemist performing non-
exempt tasks such as cleaning a test 
tube in the middle of an original exper-
iment, even though such tasks can be 
assigned to laboratory assistants. 

(6) A teacher performs work directly 
and closely related to exempt duties 

when, while taking students on a field 
trip, the teacher drives a school van or 
monitors the students’ behavior in a 
restaurant. 

Educational establishment means a 
nursery school, an elementary or sec-
ondary school system, an institution of 
higher education, other educational in-
stitutions, and in certain cir-
cumstances, training facilities. The 
term other educational establishment in-
cludes special schools for mentally or 
physically disabled or gifted children, 
regardless of any classification of such 
schools as elementary, secondary, or 
higher. 

Emergency means a temporary condi-
tion that poses a direct threat to 
human life or safety, serious damage to 
property, or serious disruption to the 
operations of an activity, as deter-
mined by the employing agency. 

Employ means to engage a person in 
an activity that is for the benefit of an 
agency, including any hours of work 
that are suffered or permitted. 

Employee means a person who is em-
ployed— 

(1) As a civilian in an Executive 
agency, as defined in section 105 of title 
5, United States Code; 

(2) As a civilian in a military depart-
ment, as defined in section 102 of title 
5, United States Code; 

(3) In a nonappropriated fund instru-
mentality of an Executive agency or a 
military department; 

(4) In a unit of the judicial branch of 
the Government that has positions in 
the competitive service; or 

(5) In the Government Printing Of-
fice. 

Employer, as defined in section 3(d) of 
the Act, means any person acting di-
rectly or indirectly in the interest of 
an employer in relation to an employee 
and includes a public agency, but does 
not include any labor organization 
(other than when acting as an em-
ployer) or anyone acting in the capac-
ity of officer or agent of such labor or-
ganization. 

Executive employee means an em-
ployee who meets the executive exemp-
tion criteria in § 551.205. 

Exempt area means any foreign coun-
try, or any territory under the jurisdic-
tion of the United States, other than 
the following locations: 
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(1) A State of the United States; 
(2) The District of Columbia; 
(3) Puerto Rico; 
(4) The U.S. Virgin Islands; 
(5) Outer Continental Shelf Lands as 

defined in the Outer Continental Shelf 
Lands Act (67 Stat. 462); 

(6) American Samoa; 
(7) Guam; 
(8) Commonwealth of the Northern 

Mariana Islands; 
(9) Midway Atoll; 
(10) Wake Island; 
(11) Johnston Island; and 
(12) Palmyra. 
Filed means a claim has been prop-

erly submitted by the claimant. The 
claimant must deliver the claim to the 
appropriate office within the agency or 
OPM, whichever is deciding the FLSA 
claim. The claim must be postmarked 
or date-stamped in order to establish 
the time of delivery. 

FLSA exempt means not covered by 
the minimum wage and overtime provi-
sions of the Act. 

FLSA exemption status means an em-
ployee’s designation as either FLSA 
exempt or FLSA nonexempt from the 
minimum wage and overtime provi-
sions of the Act. 

FLSA nonexempt means covered by 
the minimum wage and overtime provi-
sions of the Act. 

FLSA overtime pay means overtime 
pay under this part. 

FLSA pay claim means a claim con-
cerning an employee’s entitlement to 
minimum wage or overtime pay for 
work performed under the Act. 

Formulate, affect, interpret, or imple-
ment management policies or operating 
practices means perform work that in-
volves management policies or oper-
ating practices which range from spe-
cific objectives and practices of a small 
field office to broad national goals ex-
pressed in statutes or Executive orders. 
Employees performing such work make 
policy decisions or participate indi-
rectly through developing or recom-
mending proposals that are acted on by 
others. The work of employees who sig-
nificantly affect the execution of man-
agement policies involves obtaining 
compliance with such policies by other 
individuals or organizations, within or 
outside of the Federal Government, or 
making significant determinations fur-

thering the operation of programs and 
accomplishment of program objectives. 
Administrative employees engaged in 
such work typically perform one or 
more phases of program management 
(that is, planning, developing, pro-
moting, coordinating, controlling, or 
evaluating operating programs of the 
employing organization or of other or-
ganizations subject to regulation or 
other controls). 

Hours of work means all time spent 
by an employee performing an activity 
for the benefit of an agency and under 
the control or direction of the agency. 
Hours of work are creditable for the 
purpose of determining overtime pay 
under subpart D of this part. Section 
551.401 of subpart D further explains 
this term. However, whether time is 
credited as hours of work is determined 
by considering many factors, such as 
the rules in subparts D and E of this 
part, provisions of law, Comptroller 
General decisions, OPM decisions and 
policy guidance, agency policy, nego-
tiated agreements, the rules in part 550 
of this chapter (for hours of work for 
travel), and the rules in part 410 of this 
chapter (for hours of work for train-
ing). 

Management means performing ac-
tivities such as interviewing, selecting, 
and training of employees; setting and 
adjusting their rates of pay and hours 
of work; directing the work of employ-
ees; maintaining production or finan-
cial records for use in supervision or 
control; appraising employees’ produc-
tivity and efficiency for the purpose of 
recommending promotions or other 
changes in status; handling employee 
complaints and grievances; disciplining 
employees; planning the work; deter-
mining the techniques to be used; ap-
portioning the work among the em-
ployees; determining the type of mate-
rials, supplies, machinery, equipment, 
or tools to be used or merchandise to 
be bought, stocked and sold; control-
ling the flow and distribution of mate-
rials or merchandise and supplies; pro-
viding for the safety and security of 
the employees or the property; plan-
ning and controlling the budget; and 
monitoring or implementing legal com-
pliance measures. 

Nonexempt area means any of the fol-
lowing locations: 
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(1) A State of the United States; 
(2) The District of Columbia; 
(3) Puerto Rico; 
(4) The U.S. Virgin Islands; 
(5) Outer Continental Shelf Lands as 

defined in the Outer Continental Shelf 
Lands Act (67 Stat. 462); 

(6) American Samoa; 
(7) Guam; 
(8) Commonwealth of the Northern 

Mariana Islands; 
(9) Midway Atoll; 
(10) Wake Island; 
(11) Johnston Island; and 
(12) Palmyra. 
Official position means the position to 

which the employee is officially as-
signed by means of a personnel action 
authorized by the agency. 

Perform work in connection with an 
emergency means perform work that is 
directly related to resolving or coping 
with an emergency, or its immediate 
aftermath, as determined by the em-
ploying agency. 

Preserve the claim period means estab-
lish the period of possible entitlement 
to back pay by filing a written claim. 
The date the agency or OPM receives 
the claim preserves the claim period 
and is the date that determines the pe-
riod of possible entitlement to back 
pay. 

Primary duty typically means the 
duty that constitutes the major part 
(over 50 percent) of an employee’s 
work. A duty constituting less than 50 
percent of an employee’s work (alter-
native primary duty) may be credited 
as the primary duty for exemption pur-
poses provided that duty: 

(1) Constitutes a substantial, regular 
part of the work assigned and per-
formed; 

(2) Is the reason for the existence of 
the position; and 

(3) Is clearly exempt work in terms of 
the basic nature of the work, the fre-
quency with which the employee must 
exercise discretion and independent 
judgment as discussed in § 551.206, and 
the significance of the decisions made. 

Professional employee means an em-
ployee who meets the professional ex-
emption criteria in § 551.207. 

Reckless disregard of the requirements 
of the Act means failure to make ade-
quate inquiry into whether conduct is 
in compliance with the Act. 

Recognized organizational unit means 
an established and defined organiza-
tional entity which has regularly as-
signed employees and for which a su-
pervisor is responsible for planning and 
accomplishing a continuing workload. 
This distinguishes supervisors from 
leaders of temporary groups formed to 
perform assignments of limited dura-
tion. 

(1) The term recognized organizational 
unit is intended to distinguish between 
a mere collection of employees as-
signed from time to time to a specific 
job or series of jobs and a unit with 
permanent status and function. A rec-
ognized organizational unit must have 
a permanent status and a continuing 
function. For example, a large human 
resources department might have sub-
divisions for labor relations, pensions 
and other benefits, equal employment 
opportunity, and recruitment and 
placement, each of which has a perma-
nent status and function. 

(2) A recognized organizational unit 
may move from place to place. The 
mere fact that the employee works in 
more than one location does not invali-
date the exemption if other factors 
show that the employee is actually in 
charge of a recognized organizational 
unit with a continuing function in the 
organization. 

(3) Continuity of the same subordi-
nates is not essential to the existence 
of a recognized organizational unit 
with a continuing function. An other-
wise exempt employee will not lose the 
exemption merely because the em-
ployee draws and supervises workers 
from a pool or supervises a team of 
workers drawn from other recognized 
organizational units, if other factors 
are present that indicate the employee 
is in charge of a recognized organiza-
tional unit with a continuing function. 

Statute of limitations means the time 
frame within which an FLSA pay claim 
must be filed, starting from the date 
the right accrued. All FLSA pay claims 
filed on or after June 30, 1994, are sub-
ject to a 2-year statute of limitations, 
except in cases of willful violation 
where the statute of limitations is 3 
years. 

Suffered or permitted work means any 
work performed by an employee for the 
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benefit of an agency, whether re-
quested or not, provided the employee’s 
supervisor knows or has reason to be-
lieve that the work is being performed 
and has an opportunity to prevent the 
work from being performed. 

Title 5 overtime pay, for the purpose of 
§ 551.211, means overtime pay under 
part 550 of this chapter. 

Trainee means a person who does not 
meet the definition of ‘‘employee’’ in 
this section and who is assigned or at-
tached to a Federal activity primarily 
for training. A person who attends a 
training program under the following 
conditions is considered a trainee and 
is not a Federal employee for purposes 
of the Act: 

(1) The training, even though it in-
cludes actual operation of the facilities 
of the Federal activity, is similar to 
that given in a vocational school or 
other institution of learning; 

(2) The training is for the benefit of 
the individual; 

(3) The trainee does not displace reg-
ular employees, but is supervised by 
them; 

(4) The Federal activity which pro-
vides the training derives no imme-
diate advantage from the activities of 
the trainee; on occasion its operations 
may actually be impeded; 

(5) The trainee is not necessarily en-
titled to a job with the Federal activ-
ity at the completion of the training 
period; and 

(6) The agency and the trainee under-
stand that the trainee is not entitled 
to the payment of wages from the 
agency for the time spent in training. 

Two or more other employees means 
the equivalent of two or more full-time 
employees. For the purpose of this defi-
nition, an employee is equal to a full- 
time equivalent (FTE). For example, 
one full-time and two half-time em-
ployees are equivalent to two full-time 
employees. 

Volunteer means a person who does 
not meet the definition of employee in 
this section and who volunteers or do-
nates his or her service, the primary 
benefit of which accrues to the per-
former of the service or to someone 
other than the agency. Under such cir-
cumstances there is neither an ex-
pressed nor an implied compensation 
agreement. Services performed by such 

a volunteer include personal services 
that, if left unperformed, would not ne-
cessitate the assignment of an em-
ployee to perform them. 

Willful violation means a violation in 
circumstances where the agency knew 
that its conduct was prohibited by the 
Act or showed reckless disregard of the 
requirements of the Act. All of the 
facts and circumstances surrounding 
the violation are taken into account in 
determining whether a violation was 
willful. 

Workday means the period between 
the commencement of the principal ac-
tivities that an employee is engaged to 
perform on a given day and the ces-
sation of the principal activities for 
that day. The term is further explained 
in § 551.411. 

Worktime, for the purpose of deter-
mining FLSA exemption status, means 
time spent actually performing work. 
This excludes periods of time during 
which an employee performs no work, 
such as standby time, sleep time, meal 
periods, and paid leave. 

Worktime in a representative workweek 
means the average worktime over a pe-
riod long enough to even out normal 
fluctuations in workloads and is rep-
resentative of the job as a whole. 

Workweek means a fixed and recur-
ring period of 168 hours—seven con-
secutive 24-hour periods. It need not 
coincide with the calendar week but 
may begin on any day and at any hour 
of a day. For employees subject to part 
610 of this chapter, the workweek must 
be the same as the administrative 
workweek defined in § 610.102 of this 
chapter. 

Workweek basis means the unit of 
time used as the basis for applying 
overtime standards under the Act and, 
for employees under flexible or com-
pressed work schedules, under 5 U.S.C. 
6121(6) or (7). The Act takes a single 
workweek as its standard (except for 
employees engaged in fire protection or 
law enforcement activities under sec-
tion 7(k) of the Act) and does not per-
mit the averaging of hours over two or 
more weeks, except for employees en-
gaged in fire protection or law enforce-
ment activities under section 7(k) of 
the Act. 
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Subpart B—Exemptions and 
Exclusions 

SOURCE: 72 FR 52765, Sept. 17, 2007, unless 
otherwise noted. 

§ 551.201 Agency authority. 
The employing agency must review 

and make a determination on each em-
ployee’s exemption status. 

§ 551.202 General principles. 
In all exemption determinations, the 

agency must observe the following 
principles: 

(a) Each employee is presumed to be 
FLSA nonexempt unless the employing 
agency correctly determines that the 
employee clearly meets the require-
ments of one or more of the exemptions 
of this subpart and such supplemental 
interpretations or instructions issued 
by OPM. The agency must designate an 
employee FLSA exempt when the agen-
cy correctly determines that the em-
ployee meets the requirements of one 
or more of the exemptions of this sub-
part and such supplemental interpreta-
tions or instructions issued by OPM. 

(b) Exemption criteria must be nar-
rowly construed to apply only to those 
employees who are clearly within the 
terms and spirit of the exemption. 

(c) The burden of proof rests with the 
agency that asserts the exemption. 

(d) An employee who clearly meets 
the criteria for exemption must be des-
ignated FLSA exempt. If there is a rea-
sonable doubt as to whether an em-
ployee meets the criteria for exemp-
tion, the employee will be designated 
FLSA nonexempt. 

(e) While established position de-
scriptions and titles may assist in 
making initial FLSA exemption deter-
minations, the designation of an em-
ployee as FLSA exempt or nonexempt 
must ultimately rest on the duties ac-
tually performed by the employee. 

(f) Although separate criteria are 
provided for the exemption of execu-
tive, administrative, and professional 
employees, those categories are not 
mutually exclusive. Employees who 
perform a combination of exempt du-
ties set forth in this regulation may 
also qualify for exemption. For exam-
ple, an employee whose primary duty 
involves a combination of exempt ad-

ministrative and exempt executive 
work may qualify for exemption, i.e., 
work that is exempt under one section 
of this part will not defeat the exemp-
tion under any other section. 

(g) Failure to meet the criteria for 
exemption under what might appear to 
be the most obvious criteria does not 
preclude exemption under another cat-
egory. For example, an engineering 
technician who fails to meet the pro-
fessional exemption criteria may be 
performing exempt administrative 
work, or an administrative officer who 
fails to meet the administrative cri-
teria may be performing exempt execu-
tive work. 

(h) Although it is normally feasible 
and more convenient to identify a sin-
gle exemption category, this is not al-
ways appropriate. An exemption may 
be based on a combination of functions, 
no one of which constitutes the pri-
mary duty, or the employee’s primary 
duty may involve two categories which 
are intermingled and difficult to seg-
regate. This does not preclude desig-
nating an employee FLSA exempt, pro-
vided the work as a whole clearly 
meets the other exemption criteria. 
The agency is responsible for showing 
and documenting that the work as a 
whole clearly meets one or more of the 
exemption criteria. 

§ 551.203 Salary-based nonexemption. 

(a) An employee, including a super-
visory employee, whose annual rate of 
basic pay is less than $23,660 is non-
exempt, unless: 

(1) The employee is subject to 
§ 551.211 (Effect of performing different 
work or duties for a temporary period 
of time on FLSA exemption status); or 

(2) The employee is subject to 
§ 551.212 (Foreign exemption criteria); 
or 

(3) The employee is a professional en-
gaged in the practice of law or medi-
cine as prescribed in paragraphs (c) and 
(d) of § 551.208. 

(b) For the purpose of this section, 
‘‘rate of basic pay’’ means the rate of 
pay fixed by law or administrative ac-
tion for the position held by an em-
ployee, including any applicable local-
ity payment under 5 CFR part 531, sub-
part F, special rate supplement under 5 
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CFR part 530, subpart C, or similar pay-
ment or supplement under other legal 
authority, before any deductions and 
exclusive of additional pay of any other 
kind, such as premium payments, dif-
ferentials, and allowances. 

§ 551.204 Nonexemption of certain em-
ployees. 

(a) Certain nonsupervisory white-col-
lar employees are FLSA nonexempt 
(unless the employees are subject to 
§ 551.211 (Effect of performing different 
work or duties for a temporary period 
of time on FLSA exemption status) or 
§ 551.212 (Foreign exemption criteria)) 
because they do not fit any of the ex-
emption categories. They include: 

(1) Employees in equipment oper-
ating and protective occupations, and 
most clerical occupations; 

(2) Employees performing technician 
work in positions properly classified 
below GS–9 (or the equivalent level in 
other white-collar pay systems) and 
many, but not all, of those positions 
properly classified at GS–9 or above (or 
the equivalent level in other white-col-
lar pay systems); and 

(3) Employees at any grade, or equiv-
alent level, in occupations requiring 
highly specialized, technical skills and 
knowledge that can be acquired only 
through prolonged job training and ex-
perience, such as in the Air Traffic 
Control series, or in the Aircraft Oper-
ations series unless such employees are 
performing predominantly administra-
tive functions rather than the tech-
nical work of the occupation. 

(b) Nonsupervisory employees in the 
Federal Wage System or in other com-
parable wage systems are nonexempt, 
unless the employees are subject to 
§ 551.211 (Effect of performing different 
work or duties for a temporary period 
of time on FLSA exemption status) or 
§ 551.212 (Foreign exemption criteria). 

§ 551.205 Executive exemption criteria. 
(a) An executive employee is an em-

ployee whose primary duty is manage-
ment (as defined in § 551.104) of a Fed-
eral agency or any subdivision thereof 
(including the lowest recognized orga-
nizational unit with a continuing func-
tion) and who: 

(1) Customarily and regularly directs 
the work of two or more other employ-

ees. However, an employee who merely 
assists the manager of a particular de-
partment and supervises two or more 
employees only in the actual man-
ager’s absence does not meet this re-
quirement. In addition, hours worked 
by an employee cannot be credited 
more than once for different execu-
tives. This takes into consideration 
those organizations that use matrix 
management, i.e., a system of ‘‘shared’’ 
leadership, where supervision cuts 
across product and service lines in 
terms of accessing activities and advis-
ing top management on business oper-
ations, but where the supervisor/leader 
does not have the operating authority 
over all employees. Thus, a shared re-
sponsibility for the supervision of the 
same two employees in the same recog-
nized organizational unit does not sat-
isfy this requirement. However, a full- 
time employee who works 4 hours for 
one supervisor and 4 hours for a dif-
ferent supervisor will be credited as a 
half-time employee for both super-
visors; and 

(2) Has the authority to hire or fire 
other employees or whose suggestions 
and recommendations as to the hiring, 
firing, advancement, promotion, or any 
other change of status of other employ-
ees, are given particular weight. 

(b) Particular weight. Criteria to de-
termine whether an employee’s sugges-
tions and recommendations are given 
particular weight by higher-level man-
agement include, but are not limited 
to: whether it is part of the employee’s 
job duties to make such suggestions 
and recommendations; the frequency 
with which such suggestions and rec-
ommendations are made or requested; 
and the frequency with which the em-
ployee’s suggestions and recommenda-
tions are relied upon. Generally, an ex-
ecutive’s suggestions and recommenda-
tions must pertain to employees whom 
the executive customarily and regu-
larly directs. Particular weight does 
not include consideration of an occa-
sional suggestion with regard to the 
change in status of a co-worker. An 
employee’s suggestions and rec-
ommendations may still be deemed to 
have particular weight even if a higher 
level manager’s recommendation has 
more importance and even if the em-
ployee does not have authority to 
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make the ultimate decision as to the 
employee’s change in status. 

§ 551.206 Administrative exemption 
criteria. 

An administrative employee is an em-
ployee whose primary duty is the per-
formance of office or non-manual work 
directly related to the management or 
general business operations, as distin-
guished from production functions, of 
the employer or the employer’s cus-
tomers and whose primary duty in-
cludes the exercise of discretion and 
independent judgment with respect to 
matters of significance. 

(a) In general, the exercise of discre-
tion and independent judgment in-
volves the comparison and the evalua-
tion of possible courses of conduct, and 
acting or making a decision after the 
various possibilities have been consid-
ered. The term ‘‘matters of signifi-
cance’’ refers to the level of impor-
tance or consequence of the work per-
formed. 

(b) The phrase discretion and inde-
pendent judgment must be applied in 
light of all the facts involved in the 
particular employment situation in 
which the question arises. Factors to 
consider when determining whether an 
employee exercises discretion and inde-
pendent judgment with respect to mat-
ters of significance include, but are not 
limited to, whether the employee: 

(1) Has authority to formulate, af-
fect, interpret, or implement manage-
ment policies or operating practices; 

(2) Carries out major assignments in 
conducting the operations of the orga-
nization; 

(3) Performs work that affects the or-
ganization’s operations to a substan-
tial degree, even if the employee’s as-
signments are related to operation of a 
particular segment of the organization; 

(4) Has authority to commit the em-
ployer in matters that have significant 
financial impact; 

(5) Has authority to waive or deviate 
from established policies and proce-
dures without prior approval; 

(6) Has authority to negotiate and 
bind the organization on significant 
matters; 

(7) Provides consultation or expert 
advice to management; 

(8) Is involved in planning long- or 
short-term organizational objectives; 

(9) Investigates and resolves matters 
of significance on behalf of manage-
ment; and 

(10) Represents the organization in 
handling complaints, arbitrating dis-
putes, or resolving grievances. 

(c) The exercise of discretion and 
independent judgment implies that the 
employee has authority to make an 
independent choice, free from imme-
diate direction or supervision. How-
ever, an employee can exercise discre-
tion and independent judgment even if 
the employee’s decisions or rec-
ommendations are reviewed at a higher 
level. Thus, the term discretion and 
independent judgment does not require 
that decisions made by an employee 
have a finality that goes with unlim-
ited authority and a complete absence 
of review. The decisions made as a re-
sult of the exercise of discretion and 
independent judgment may consist of 
recommendations for action rather 
than the actual taking of action. The 
fact that an employee’s decision may 
be subject to review and that upon oc-
casion the decisions are revised or re-
versed after review does not mean that 
the employee is not exercising discre-
tion and independent judgment. 

(d) An organization’s workload may 
make it necessary to employ a number 
of employees to perform the same or 
similar work. The fact that many em-
ployees perform identical work or work 
of the same relative importance does 
not mean that the work of each such 
employee does not involve the exercise 
of discretion and independent judg-
ment with respect to matters of signifi-
cance. 

(e) The exercise of discretion and 
independent judgment must be more 
than the use of skill in applying well- 
established techniques, procedures, or 
specific standards described in manuals 
or other sources. 

(f) The use of manuals, guidelines, or 
other established procedures con-
taining or relating to highly technical, 
scientific, legal, financial, or other 
similarly complex matters that can be 
understood or interpreted only by 
those with advanced or specialized 
knowledge or skills does not preclude 
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exemption. Such manuals and proce-
dures provide guidance in addressing 
difficult or novel circumstances and 
thus use of such reference material 
would not affect an employee’s exemp-
tion status. However, employees who 
simply apply well-established tech-
niques or procedures described in 
manuals or other sources within close-
ly prescribed limits to determine the 
correct response to an inquiry or set of 
circumstances will be nonexempt. 

(g) An employee does not exercise 
discretion and independent judgment 
with respect to matters of significance 
merely because the employer will expe-
rience financial losses if the employee 
fails to perform the job properly. For 
example, a messenger who is entrusted 
with carrying large sums of money 
does not exercise discretion and inde-
pendent judgment with respect to mat-
ters of significance even though serious 
consequences may flow from the em-
ployee’s neglect. Similarly, an em-
ployee who operates very expensive 
equipment does not exercise discretion 
and independent judgment with respect 
to matters of significance merely be-
cause improper performance of the em-
ployee’s duties may cause serious fi-
nancial loss to the employer. 

(h) Employees in certain occupations 
typically assist and support line man-
agers and assume facets of the overall 
management function. Neither the lo-
cation of the work nor the number of 
employees performing the same or 
similar work turns such work into a 
production function. For example, 
independent agencies or agency compo-
nents often provide centralized human 
resources, information systems, pro-
curement and acquisition, or financial 
management services as support serv-
ices to other agencies or agency com-
ponents. However, this does not change 
the inherent administrative nature of 
the work performed to line or produc-
tion work. Similarly, employees who 
develop, interpret, and oversee agency 
or Governmentwide policy are per-
forming management support func-
tions. Some of these activities may be 
performed by employees who would 
otherwise qualify under another ex-
emption. Depending upon the purpose 
of the work and the organizational con-
text, work in certain occupations may 

be either exempt or nonexempt. For ex-
ample, criminal investigators who per-
form work directly related to the inter-
nal management of the agency and 
typically would be expected to provide 
recommendations of great significance 
based on the analysis of investigative 
findings would likely be considered as 
performing a staff function. In con-
trast, the performance of investigative 
and inspectional work to confirm 
whether specific regulatory require-
ments have been met for an investiga-
tive/inspectional component of any 
agency would likely be considered as 
performing a line rather than a staff 
function. 

(i) An employee who leads a team of 
other employees assigned to complete 
major projects (such as acquisitions; 
negotiating real estate transactions or 
collective bargaining agreements; de-
signing and implementing productivity 
improvements; oversight, compliance, 
or program reviews; investigations) 
generally meets the duties require-
ments for the administrative exemp-
tion, even if the employee does not 
have direct supervisory responsibility 
over the other employees on the team. 
An example is a lead auditor who over-
sees an audit team in an auditing agen-
cy and who is assigned responsibility 
for leading a major audit requiring the 
use of substantial agency resources. 
This auditor is responsible for pro-
posing the parameters of the audit and 
developing a plan of action and mile-
stones to accomplish the audit. In-
cluded in the plan are the methodolo-
gies to be used, the staff and other re-
sources required to conduct the audit, 
proposed staff member assignments, 
etc. When conducting the audit, the 
lead auditor makes on-site decisions 
and/or proposes major changes to man-
agers on matters of significance in ac-
complishing the audit, including devi-
ations from established policies and 
practices of the agency. 

(j) An executive assistant or adminis-
trative assistant to a high level man-
ager or senior executive generally 
meets the duties requirements for the 
administrative exemption if such em-
ployee, without specific instructions or 
prescribed procedures, has been dele-
gated authority regarding matters of 
significance. 
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(k) Human resources employees who 
formulate, interpret or implement 
human resources management policies 
generally meet the duties requirements 
for the administrative exemption. In 
addition, when interviewing and 
screening functions are performed by 
the human resources employee who 
makes the hiring decision or makes 
recommendations for hiring from a 
pool of qualified applicants, such du-
ties constitute exempt work, even 
though routine, because this work is 
directly and closely related to the em-
ployee’s exempt functions. 

(l) Management analysts who study 
the operations of an organization and 
propose changes in the organization, 
program analysts who study program 
operations and propose changes to the 
program, and other management advi-
sors generally meet the duties require-
ments for the administrative exemp-
tion. 

(m) Acquisition employees with au-
thority to bind the organization to sig-
nificant purchases generally meet the 
duties requirements for the adminis-
trative exemption even if they must 
consult with higher management offi-
cials when making a commitment. 

(n) Ordinary inspection work gen-
erally does not meet the duties require-
ments for the administrative exemp-
tion. Inspectors normally perform spe-
cialized work along standardized lines 
involving well-established techniques 
and procedures which may have been 
catalogued and described in manuals or 
other sources. Such inspectors rely on 
techniques and skills acquired by spe-
cial training or experience. They have 
some leeway in the performance of 
their work but only within closely pre-
scribed limits. 

§ 551.207 Professional exemption cri-
teria. 

To qualify for the professional ex-
emption, an employee’s primary duty 
must be the performance of work re-
quiring knowledge of an advanced type 
in a field of science or learning custom-
arily acquired by a prolonged course of 
specialized intellectual instruction or 
requiring invention, imagination, orig-
inality or talent in a recognized field of 
artistic or creative endeavor. Learned 
professionals, creative professionals, 

and computer employees are described 
in §§ 551.208, 551.209, and 551.210, respec-
tively. 

§ 551.208 Learned professionals. 

(a) To qualify for the learned profes-
sional exemption, an employee’s pri-
mary duty must be the performance of 
work requiring advanced knowledge in 
a field of science or learning custom-
arily acquired by a prolonged course of 
specialized intellectual instruction. 
The work must include the following 
three elements: 

(1) The employee must perform work 
requiring advanced knowledge. Work 
requiring advanced knowledge is pre-
dominantly intellectual in character 
and includes work requiring the con-
sistent exercise of discretion and judg-
ment, as distinguished from perform-
ance of routine mental, manual, me-
chanical or physical work. An em-
ployee who performs work requiring 
advanced knowledge generally uses the 
advanced knowledge to analyze, inter-
pret or make deductions from varying 
facts or circumstances. Advanced 
knowledge cannot be attained at the 
high school level; 

(2) The advanced knowledge must be 
in a field of science or learning which 
includes the traditional professions of 
law, medicine, theology, accounting, 
actuarial computation, engineering, 
architecture, teaching, various types of 
physical, chemical and biological 
sciences, pharmacy, and other similar 
occupations that have a recognized 
professional status as distinguished 
from the mechanical arts or skilled 
trades where in some instances the 
knowledge is of a fairly advanced type, 
but is not in a field of science or learn-
ing; and 

(3) The advanced knowledge must be 
customarily acquired by a prolonged 
course of specialized intellectual in-
struction which restricts the exemp-
tion to professions where specialized 
academic training is a standard pre-
requisite for entrance into the profes-
sion. The best prima facie evidence 
that an employee meets this require-
ment is possession of the appropriate 
academic degree. However, the word 
‘‘customarily’’ means that the exemp-
tion is appropriate for employees in 

VerDate Nov<24>2008 10:48 Mar 02, 2009 Jkt 217008 PO 00000 Frm 00647 Fmt 8010 Sfmt 8010 Y:\SGML\217008.XXX 217008er
ow

e 
on

 P
R

O
D

1P
C

63
 w

ith
 C

F
R



638 

5 CFR Ch. I (1–1–09 Edition) § 551.208 

such professions who have substan-
tially the same knowledge level and 
perform substantially the same work 
as the degreed employees, but who at-
tained the advanced knowledge 
through a combination of work experi-
ence and intellectual instruction. For 
example, the learned professional ex-
emption is appropriate in unusual 
cases where a lawyer has not gone to 
law school, or a chemist does not pos-
sess a degree in chemistry. However, 
the learned professional exemption is 
not applicable to occupations that cus-
tomarily may be performed with only 
the general knowledge acquired by an 
academic degree in any field, with 
knowledge acquired through an appren-
ticeship, or with training in the per-
formance of routine mental, manual, 
mechanical, or physical processes. The 
learned professional exemption also 
does not apply to occupations in which 
most employees have acquired their 
skill by experience rather than by ad-
vanced specialized intellectual instruc-
tion. The position of Engineering Tech-
nician is an example of such an occupa-
tion where the employee collects, ob-
serves, tests and records factual sci-
entific data within the oversight of 
professional engineers, and performs 
work using knowledge acquired 
through on-the-job and classroom 
training rather than by acquiring the 
knowledge through prolonged academic 
study. 

(b) Expansion of professional exemp-
tion. The areas in which the profes-
sional exemption may be applicable are 
expanding. As knowledge is developed, 
academic training is broadened and 
specialized degrees are offered in new 
and diverse fields, thus creating new 
specialists in particular fields of 
science or learning. When an advanced 
specialized degree has become a stand-
ard requirement for a particular occu-
pation, that occupation may have ac-
quired the characteristics of a learned 
profession. Accrediting and certifying 
organizations similar to those listed in 
this section also may be created in the 
future. Such organizations may de-
velop similar, specialized curriculums 
and certification programs which, if a 
standard requirement for a particular 
occupation, may indicate that the oc-

cupation has acquired the characteris-
tics of a learned profession. 

(c) Practice of law. (1) This exemption 
applies to an employee in a profes-
sional legal position requiring admis-
sion to the bar and involved in pre-
paring cases for trial and/or the trial of 
cases before a court or an administra-
tive body or persons having quasi-judi-
cial power; rendering legal advice and 
services; preparing interpretive and ad-
ministrative orders, rules, or regula-
tions; drafting, negotiating, or exam-
ining contracts or other legal docu-
ments; drafting, preparing formal com-
ments, or otherwise making sub-
stantive recommendations with respect 
to proposed legislation; editing and 
preparing for publication statutes en-
acted by Congress and opinions or deci-
sions of a court, commission, or board; 
and drafting and reviewing decisions 
for consideration and adoption by 
agency officials. 

(2) Section 551.203 (Salary-based non-
exemption) does not apply to the em-
ployees described in this section. 

(d) Practice of medicine. (1) An em-
ployee who holds a valid license or cer-
tificate permitting the practice of med-
icine or any of its branches and is actu-
ally engaged in the practice of the pro-
fession is exempt. The exemption ap-
plies to physicians and other practi-
tioners licensed and practicing in the 
field of medical science and healing or 
any of the medical specialties prac-
ticed by physicians or practitioners. 
The term ‘‘physicians’’ includes med-
ical doctors, including general practi-
tioners and specialists, osteopathic 
physicians (doctors of osteopathy), po-
diatrists, dentists (doctors of dental 
medicine), and optometrists (doctors of 
optometry or bachelors of science in 
optometry). 

(2) An employee who holds the re-
quired academic degree for the general 
practice of medicine and is engaged in 
an internship or resident program pur-
suant to the practice of the profession 
is exempt. Employees engaged in in-
ternship or resident programs, whether 
or not licensed to practice prior to 
commencement of the program, qualify 
as exempt professionals if they enter 
such internship or resident programs 
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after the earning of the appropriate de-
gree required for the general practice 
of their profession. 

(3) Section 551.203 (Salary-based non-
exemption) does not apply to the em-
ployees described in this section. 

(e) Accounting. Certified public ac-
countants generally meet the duties re-
quirements for the learned professional 
exemption. An employee performing 
similar professional work in a position 
with a positive educational require-
ment and requiring the application of 
accounting theories, concepts, prin-
ciples, and standards may qualify as an 
exempt learned professional. However, 
accounting clerks and technicians and 
other employees who normally perform 
a great deal of routine work generally 
will not qualify as exempt profes-
sionals. 

(f) Engineering. Engineers generally 
meet the duties requirements for the 
learned professional exemption. Profes-
sional engineering work typically in-
volves the application of a knowledge 
of such engineering fundamentals as 
the strength and strain analysis of en-
gineering materials and structures, the 
physical and chemical characteristics 
of engineering materials such as elas-
tic limits, maximum unit stresses, co-
efficients of expansion, workability, 
hardness, tendency to fatigue, resist-
ance to corrosion, engineering adapt-
ability, and engineering methods of 
construction and processing. Exempt 
professional engineering work includes 
equivalent work performed in any of 
the specialized branches of engineering 
(e.g., electrical, mechanical, or mate-
rials engineering). On unusual occa-
sions, engineering technicians per-
forming work comparable to that per-
formed by professional engineers on 
the basis of advanced knowledge may 
also be exempt. In such instances, the 
employee actually is performing the 
work of an occupation that generally 
requires a specialized academic degree 
and is performing substantially the 
same work as the degreed employee, 
but has gained the same advanced 
knowledge through a combination of 
work experience and intellectual in-
struction which has provided both the-
oretical and practical knowledge of the 
specialty, including knowledge of re-

lated disciplines and of new develop-
ments in the field. 

(g) Architecture. Architects generally 
meet the duties requirements for the 
learned professional exemption. Profes-
sional architectural work typically re-
quires knowledge of architectural prin-
ciples, theories, concepts, methods, and 
techniques; a creative and artistic 
sense; and an understanding and skill 
to use pertinent aspects of the con-
struction industry, as well as engineer-
ing and the physical sciences related to 
the design and construction of new, or 
the improvement of existing, buildings. 

(h) Teachers. A teacher is any em-
ployee with a primary duty of teach-
ing, tutoring, instructing or lecturing 
in the activity of imparting knowledge 
and who is employed and engaged in 
this activity as a teacher in an edu-
cational establishment by which the 
employee is employed. 

(1) A teacher performs exempt work 
when serving, for example, as a regular 
academic teacher; teacher of kinder-
garten or nursery school pupils; teach-
er of gifted or disabled children; teach-
er of skilled and semi-skilled trades 
and occupations; teacher engaged in 
automobile driving instruction; air-
craft flight instructor; home economics 
teacher; or vocal or instrumental 
music instructor. A faculty member 
who is engaged as a teacher but also 
spends a considerable amount of time 
in extracurricular activities such as 
coaching athletic teams or acting as a 
moderator or advisor in such areas as 
drama, speech, debate, or journalism is 
engaged in teaching. Such activities 
are a recognized part of an educational 
establishment’s responsibility in con-
tributing to the educational develop-
ment of the student. An instructor in 
an institution of higher education or 
another educational establishment 
whose primary duty is teaching, tutor-
ing, instructing, or lecturing in the ac-
tivity of imparting knowledge is also 
an exempt teacher. 

(2) The possession of an elementary 
or secondary teacher’s certificate pro-
vides a clear means of identifying the 
individuals contemplated as being 
within the scope of the exemption for 
teaching professionals. Teachers who 
possess a teaching certificate qualify 
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for the exemption regardless of the ter-
minology (e.g., permanent, conditional, 
standard, provisional, temporary, 
emergency, or unlimited) used by ap-
propriate certifying entities. However, 
a teacher’s certificate is not generally 
necessary for post-secondary edu-
cational establishments. 

(3) Exempt teachers do not include 
teachers of skilled and semi-skilled 
trade, craft, and laboring occupations 
when the paramount knowledge is the 
knowledge of and the ability to per-
form the trade, craft, or laboring occu-
pation. Conversely, if the primary re-
quirement of the post-secondary edu-
cation instructor is the ability to in-
struct, as opposed to knowledge of and 
ability to perform a trade, craft, or la-
boring occupation, then the position 
may be exempt. 

(4) Section 551.203 (Salary-based non-
exemption) does not apply to the em-
ployees described in this section. 

(i) Medical technologists. Registered or 
certified medical technologists who 
have successfully completed 3 aca-
demic years of pre-professional study 
in an accredited college or university, 
plus a 4th year of professional course 
work in a school of medical technology 
approved by the Council of Medical 
Education of the American Medical As-
sociation, generally meet the duties re-
quirements for the learned professional 
exemption. 

(j) Nurses. Registered nurses who are 
registered by the appropriate State ex-
amining board generally meet the du-
ties requirements for the learned pro-
fessional exemption. Licensed practical 
nurses and other similar health care 
employees, however, generally do not 
qualify as exempt learned professionals 
because possession of a specialized ad-
vanced academic degree is not a stand-
ard prerequisite for entry into such oc-
cupations. 

(k) Dental hygienists. Dental hygien-
ists who have successfully completed 4 
academic years of pre-professional and 
professional study in an accredited col-
lege or university approved by the 
Commission on Accreditation of Dental 
and Dental Auxiliary Educational Pro-
grams of the American Dental Associa-
tion generally meet the duties require-
ments for the learned professional ex-
emption. 

(l) Physician assistants. Physician as-
sistants who have successfully com-
pleted 4 academic years of pre-profes-
sional and professional study, includ-
ing graduation from a physician assist-
ant program accredited by the Accredi-
tation Review Commission on Edu-
cation for the Physician Assistant, and 
who are certified by the National Com-
mission on Certification of Physician 
Assistants, generally meet the duties 
requirements for the learned profes-
sional exemption. 

(m) Paralegals. Paralegals and legal 
assistants generally do not qualify as 
exempt learned professionals because 
an advanced, specialized academic de-
gree is not a standard prerequisite for 
entry into the field. Although many 
paralegals possess general 4-year ad-
vanced degrees, most specialized para-
legal programs are 2-year associate de-
gree programs from a community col-
lege or equivalent institution. How-
ever, the learned professional exemp-
tion is applicable to paralegals who 
possess advanced, specialized degrees 
in other professional fields and apply 
advanced knowledge in that field in the 
performance of their duties. In addi-
tion, a paralegal who fails to meet the 
professional exemption criteria may be 
performing exempt administrative 
work, e.g., overseeing a full range of 
support services for a large legal office. 

§ 551.209 Creative professionals. 
(a) To qualify for the creative profes-

sional exemption, an employee’s pri-
mary duty must be the performance of 
work requiring invention, imagination, 
originality, or talent in a recognized 
field of artistic or creative endeavor as 
opposed to routine mental, manual, 
mechanical, or physical work. The 
work performed must be ‘‘in a recog-
nized field of artistic or creative en-
deavor,’’ including such fields as music, 
writing, acting, and the graphic arts. 
The exemption does not apply to work 
which can be produced by a person with 
general manual or intellectual ability 
and training. The requirement of ‘‘in-
vention, imagination, originality, or 
talent’’ distinguishes the creative pro-
fessions from work that primarily de-
pends on intelligence, diligence, and 
accuracy. The duties of employees vary 
widely, and exemption as a creative 
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professional depends on the extent of 
the invention, imagination, origi-
nality, or talent exercised by the em-
ployee. Determination of exempt cre-
ative professional status must be made 
on a case-by-case basis. This require-
ment generally is met by actors, musi-
cians, composers, conductors, and solo-
ists; painters who at most are given 
the subject matter of their painting; 
and writers who choose their own sub-
jects and hand in a finished piece of 
work to their employers. This require-
ment generally is not met by a person 
who is employed as a retoucher of pho-
tographs, since such work is not prop-
erly described as creative in character. 

(b) Federal employees engaged in the 
work of newspapers, magazines, tele-
vision, or other media are not exempt 
creative professionals if they only col-
lect, organize, and record information 
that is routine or already public, or if 
they do not contribute a unique inter-
pretation or analysis to a news prod-
uct. For example, employees who mere-
ly rewrite press releases or who write 
standard recounts of public informa-
tion by gathering facts on routine com-
munity events are not exempt creative 
professionals. Employees also do not 
qualify as exempt creative profes-
sionals if their work product is subject 
to substantial control by the organiza-
tion. However, when the work requires 
invention, imagination, originality, or 
talent, as opposed to work which de-
pends primarily on intelligence, dili-
gence, and accuracy, such employees 
may qualify as exempt creative profes-
sionals if their primary duty is per-
forming on the air in radio, television 
or other electronic media; conducting 
investigative interviews; analyzing or 
interpreting public events; writing edi-
torials, opinion columns, or other com-
mentary; or acting as a narrator or 
commentator. Work that does not fully 
meet the creative professional exemp-
tion criteria does not preclude exemp-
tion under another exemption cat-
egory. For example, public affairs work 
under control of the organization that 
does not meet the creative professional 
exemption may meet the administra-
tive exemption. 

§ 551.210 Computer employees. 
(a) Computer systems analysts, com-

puter programmers, software engi-
neers, or other similarly skilled work-
ers in the computer field are eligible 
for exemption as professionals under 
section 13(a)(1) of the Act and under 
section 13(a)(17) of the Act. Because job 
titles vary widely and change quickly 
in the computer industry, job titles are 
not determinative of the applicability 
of this exemption. 

(b) The exemption in section 13(a)(1) 
of the Act applies to any computer em-
ployee whose annual remuneration ex-
ceeds the salary-based nonexemption 
prescribed in § 551.203. The exemption 
in section 13(a)(17) applies to any com-
puter employee compensated on an 
hourly basis at a rate of basic pay (as 
defined in § 551.203(b)) not less than 
$27.63 an hour. In addition, these ex-
emptions apply only to computer em-
ployees whose primary duties consist 
of: 

(1) The application of systems anal-
ysis techniques and procedures, includ-
ing consulting with users, to determine 
hardware, software or system func-
tional specifications; 

(2) The design, development, docu-
mentation, analysis, creation, testing 
or modification of computer systems or 
programs, including prototypes, based 
on and related to user or system design 
specifications; 

(3) The design, documentation, test-
ing, creation or modification of com-
puter programs related to machine op-
erating systems; or 

(4) A combination of the aforemen-
tioned duties, the performance of 
which requires the same level of skills. 

(c) Computer manufacture and repair. 
The exemption for employees in com-
puter occupations does not include em-
ployees engaged in the manufacture or 
repair of computer hardware and re-
lated equipment. Employees whose 
work is highly dependent upon, or fa-
cilitated by, the use of computers and 
computer software programs (e.g., en-
gineers, drafters and others skilled in 
computer-aided design software), but 
who are not primarily engaged in com-
puter systems analysis and program-
ming or other similarly skilled com-
puter-related occupations as identified 
in paragraph (b) of this section, are 
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also not exempt computer profes-
sionals. 

(d) Executive and administrative com-
puter employees. Computer employees 
within the scope of this exemption, as 
well as those employees not within its 
scope, may also have executive and ad-
ministrative duties which qualify the 
employees for exemption under this 
subpart. For example, systems analysts 
and computer programmers generally 
meet the duties requirements for the 
administrative exemption if their pri-
mary duty includes work such as plan-
ning, scheduling, and coordinating ac-
tivities required to develop systems to 
solve complex business, scientific or 
engineering problems of the organiza-
tion or the organization’s customers. 
Similarly, a senior or lead computer 
programmer who manages the work of 
two or more other programmers in a 
customarily recognized organizational 
unit, and whose recommendations re-
garding the hiring, firing, advance-
ment, promotion, or other change of 
status of the other programmers are 
given particular weight, generally 
meets the duties requirements for the 
executive exemption. Alternatively, a 
senior or lead computer programmer 
who leads a team of other employees 
assigned to complete a major project 
that is directly related to the manage-
ment or general business operations of 
the employer or the employer’s cus-
tomers generally meets the duties re-
quirements for the administrative ex-
emption, even if the employee does not 
have direct supervisory responsibility 
over the other employees on the team. 

§ 551.211 Effect of performing different 
work or duties for a temporary pe-
riod of time on FLSA exemption sta-
tus. 

(a) Applicability. Performing different 
work or duties for a temporary period 
of time may affect an employee’s ex-
emption status. 

(1) When applicable. This section ap-
plies only when an employee must per-
form work or duties that are not con-
sistent with the employee’s primary 
duties for an extended period, that is, 
for more than 30 consecutive calendar 
days—the ‘‘30-day test.’’ The period of 
performing different work or duties 
may or may not involve a different ge-

ographic duty location. The exemption 
status of an employee temporarily per-
forming different work or duties must 
be determined as described in this sec-
tion. 

(2) When not applicable. This section 
does not apply when an employee is de-
tailed to an identical additional posi-
tion as the employee’s position or to a 
position at the same level with the 
same basic duties and exemption status 
as the employee’s position. 

(b) An agency generally may not 
change an employee’s exemption status 
based on a snapshot of the employee’s 
duties during a particular week, unless 
the week involves emergency work 
under paragraph (f) of this section. An 
agency must: 

(1) Assess an employee’s temporary 
work or duties over a reasonable period 
of time (the 30-day test), compare them 
with the primary duties upon which 
the employee’s exemption status is 
based, and determine the employee’s 
exemption status as described in 
§§ 551.203 through 551.210; and 

(2) Ensure that it does not avoid reas-
sessing, and perhaps changing, an em-
ployee’s exemption status by breaking 
up periods of temporary work or duties 
with periods of having the employee 
perform his or her regular work or du-
ties. For example, an agency may not 
assign exempt employees to perform 
nonexempt work or duties for 29 con-
secutive calendar days, return them to 
their exempt duties for two or three 
days, then assign them again to per-
form nonexempt work for another 29 
days. 

(c) Aggregation of more than 30 non-
consecutive calendar days over an ex-
tended period does not meet the 30-day 
test and may not be used to change an 
employee’s exemption status. For ex-
ample, if an exempt employee performs 
nonexempt duties 4 days in one week, 2 
days in the following week, and so on 
over a period of weeks or months, the 
days of nonexempt work may not be 
aggregated for the purpose of changing 
the employee’s exemption status. 

(d) Effect on nonexempt employees. (1) 
A nonexempt employee who must tem-
porarily perform work or duties that 
are different from the employee’s pri-
mary duties remains nonexempt for the 
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entire period of temporary work or du-
ties unless both of the following condi-
tions are met: 

(i) The period of temporary work or 
duties exceeds 30 consecutive calendar 
days; and 

(ii) The employee’s primary duties 
for the period of temporary work are 
exempt as defined in this part. 

(2) If a nonexempt employee becomes 
exempt under the criteria in paragraph 
(d)(1) of this section: 

(i) The employee must be considered 
exempt for the entire period of tem-
porary work or duties; and 

(ii) If the employee received FLSA 
overtime pay for work performed dur-
ing the first 30 calendar days of the 
temporary work or duties, the agency 
must recalculate the employee’s total 
pay retroactive to the beginning of 
that period because the employee is no 
longer entitled to the FLSA overtime 
pay received but may be owed title 5 
overtime pay, or its equivalent. 

(e) Effect on exempt employees. (1) An 
exempt employee who must tempo-
rarily perform work or duties that are 
different from the employee’s primary 
duties remains exempt for the entire 
period of temporary work or duties un-
less both of the following conditions 
are met: 

(i) The period of temporary work or 
duties exceeds 30 consecutive calendar 
days; and 

(ii) The employee’s primary duties 
for the period of temporary work are 
not exempt as defined in this part. 

(2) If an exempt employee becomes 
nonexempt under the criteria in para-
graph (e)(1) of this section: 

(i) The employee must be considered 
nonexempt for the entire period of 
temporary work or duties; and 

(ii) If the employee received title 5 
overtime pay, or its equivalent, for 
work performed during the first 30 con-
secutive calendar days of the tem-
porary work or duties, the agency must 
recalculate the employee’s total pay 
retroactive to the beginning of that pe-
riod because the employee may no 
longer be entitled to some or all of the 
title 5, or equivalent, overtime pay re-
ceived but may be owed FLSA over-
time pay. 

(f) Emergency situation. Notwith-
standing any other provision of this 

section, and regardless of an employ-
ee’s grade or equivalent level, the 
agency may determine that an emer-
gency situation exists that directly 
threatens human life or safety, serious 
damage to property, or serious disrup-
tion to the operations of an activity, 
and there is no recourse other than to 
assign qualified employees to tempo-
rarily perform work or duties in con-
nection with the emergency. In such a 
designated emergency: 

(1) Nonexempt employee. A nonexempt 
employee remains nonexempt whether 
the employee performs nonexempt 
work or exempt work during the emer-
gency; and 

(2) Exempt employee. The exemption 
status of an exempt employee must be 
determined on a workweek basis. The 
exemption status determination of ex-
empt employees will result in the em-
ployee either remaining exempt or be-
coming nonexempt for that workweek, 
as described in paragraphs (f)(2)(i) and 
(f)(2)(ii) of this section. 

(i) Remain exempt. An exempt em-
ployee remains exempt for any work-
week in which the employee’s primary 
duties for the period of emergency 
work are exempt as defined in this 
part. 

(ii) Become nonexempt. An exempt em-
ployee becomes nonexempt for any 
workweek in which the employee’s pri-
mary duties for the period of emer-
gency work are nonexempt as defined 
in this part. 

§ 551.212 Foreign exemption criteria. 

Foreign exemption means a provision 
of the Act under which the minimum 
wage, overtime, and child labor provi-
sions of the Act do not apply to any 
employee who spends all hours of work 
in a given workweek in an exempt 
area. 

(a) Application. When the foreign ex-
emption applies, the minimum wage, 
overtime, and child labor provisions of 
the Act do not apply to any employee 
who spends all hours of work in a given 
workweek in an exempt area. When an 
employee meets one of the two criteria 
in paragraph (b) of this section, the for-
eign exemption applies until the em-
ployee spends any hours of work in any 
nonexempt area as defined in § 551.104. 
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(b) Foreign exemption applies. If an 
employee meets one of the two fol-
lowing criteria, the employee is subject 
to the foreign exemption of the Act and 
the minimum wage, overtime, and 
child labor provisions of the Act do not 
apply: 

(1) The employee is permanently sta-
tioned in an exempt area and spends all 
hours of work in a given workweek in 
one or more exempt areas; or 

(2) The employee is not permanently 
stationed in an exempt area, but 
spends all hours of work in a given 
workweek in one or more exempt 
areas. 

(c) Foreign exemption does not apply. 
For any given workweek, the minimum 
wage, overtime, and child labor provi-
sions of the Act apply to an employee 
permanently stationed in an exempt 
area who spends any hours of work in 
any nonexempt area. For that work-
week, the employee is not subject to 
the foreign exemption, and the agency 
must determine the exemption status 
of such an employee as described in 
paragraphs (c)(1) and (c)(2) of this sec-
tion. The foreign exemption does not 
resume until the employee again meets 
one of the criteria in paragraph (b) of 
this section. 

(1) Same duties. If the duties per-
formed during that workweek are con-
sistent with the primary duties of the 
employee’s official position, the agency 
must designate the employee the same 
FLSA exemption status as if the em-
ployee were permanently stationed in 
any nonexempt area. 

(2) Different duties. If the duties per-
formed during that workweek are not 
consistent with the primary duties of 
the employee’s official position: 

(i) The agency must first designate 
the employee the same FLSA exemp-
tion status as the employee would have 
been designated based on the duties in-
cluded in the employee’s official posi-
tion if the employee was permanently 
stationed in any nonexempt area; and 

(ii) The agency must determine the 
employee’s exemption status for that 
workweek by applying § 551.211. 

(d) Resumption of foreign exemption. 
When an employee returns to any ex-
empt area from performing any hours 
of work in any nonexempt area, the 
employee is not subject to the foreign 

exemption until the employee meets 
one of the criteria in paragraph (b) of 
this section. 

§ 551.213 Exemption of employees re-
ceiving availability pay. 

The following employees are exempt 
from the hours of work and overtime 
pay provisions of the Act: 

(a) A criminal investigator receiving 
availability pay under § 550.181(a) of 
this chapter, as provided in 29 U.S.C. 
213(a)(16)); 

(b) A pilot employed by U.S. Customs 
and Border Protection or its successor 
who is a law enforcement officer as de-
fined in section 5541(3) of title 5, United 
States Code, and who receives avail-
ability pay under section 5545a(i) of 
title 5, United States Code. 

§ 551.214 Statutory exclusion. 
A customs officer who receives over-

time pay under subsection (a) or pre-
mium pay under subsection (b) of 19 
U.S.C. 267 and under 19 CFR 24.16 for 
time worked may not receive pay or 
other compensation for that work 
under any other provision of law. 

§ 551.215 Fire protection activities and 
7(k) coverage for FLSA pay and ex-
emption determinations. 

(a) The Office of Personnel Manage-
ment may determine that the provi-
sions of section 7(k) of the Act apply to 
certain categories of fire protection 
employees based on appropriate fac-
tors, such as the type of premium pay-
ments they receive (see § 551.501(a)(1) 
and (5) and § 551.541). 

(b) Fire protection activities. Fire pro-
tection activities involve the perform-
ance of functions directly concerned 
with the response to and the control 
and extinguishment of fires; or per-
formance of inspection of facilities and 
equipment for the primary purpose of 
reducing or eliminating fire hazards by 
trained firefighters eligible for reas-
signment to fire control and suppres-
sion or prevention duties; or provision 
of the primary (i.e., the first called) 
rescue and ambulance service in con-
nection with fire protection functions. 

(c) Engaged in fire protection activities. 
(1) An employee (including a fire-
fighter, paramedic, emergency medical 
technician, rescue worker, ambulance 
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personnel, or hazardous materials 
worker) is considered engaged in fire 
protection activities for the purpose of 
determining possible application of 
section 7(k) of the Act as provided for 
in § 551.501(a)(1) and (5) and § 551.541 if 
the employee: 

(i) Is trained in fire suppression, has 
authority and responsibility to engage 
in fire suppression, and is employed by 
an organization with fire suppression 
as a primary mission; and 

(ii) Is engaged in the prevention, con-
trol, and extinguishment of fires or re-
sponse to emergency situations where 
life, property, or the environment is at 
risk. 

(2) Subject to the requirements of 
paragraph (c)(1) of this section, the fol-
lowing types of employees are engaged 
in fire protection activities for the pur-
pose of determining possible applica-
tion of section 7(k) of the Act: 

(i) Employees in positions properly 
classified in the Fire Protection and 
Prevention series, including any quali-
fied firefighter who is assigned to per-
form support functions (e.g., commu-
nications or dispatching functions, 
equipment maintenance or repair) or 
who is transferred to an administrative 
or supervisory position within the fire 
protection activity, except when such 
administrative or supervisory work ex-
empts the employee under executive, 
administrative, and professional con-
siderations; 

(ii) Employees in positions properly 
classified in other series, such as For-
estry Technician, for whom fire protec-
tion functions constitute substantially 
full-time assignments throughout the 
year, or for the duration of a specified 
fire season within the year; 

(iii) Temporary employees hired sole-
ly to perform fire suppression work on 
an as-needed basis; 

(iv) Members of rescue and ambu-
lance crews with fire suppression train-
ing, authority, and responsibility, who 
are part of a fire suppression organiza-
tion, as described in paragraph (c)(1)(i) 
of this section; and 

(v) Any other employee in any work-
week in which the employee performs 
fire control or suppression work for 80 
percent or more of the total hours 
worked. 

(d) Not engaged in fire protection activi-
ties. Examples of types of employees 
who are not engaged in fire protection 
activities for the purpose of applying 
section 7(k) of the Act (as provided for 
in § 551.501(a)(1) and (5) and § 551.541) in-
clude the following: 

(1) Professional engineers, engineer-
ing technicians, and similar employees 
involved in fire protection research or 
in the design and development of fire 
protection and prevention equipment 
and materials; 

(2) Employees who perform functions 
that support fire protection activities 
but who are not trained, qualified fire-
fighters eligible for reassignment to 
fire control and suppression or preven-
tion duties. Supporting functions (such 
as maintenance of fire apparatus, 
equipment, alarm systems, etc., or 
communications and dispatching work 
or preparation of records and reports) 
are included when performed by fire-
fighters but are not included when per-
formed by mechanics, communications 
systems and radio operators, clerks, or 
other employees; 

(3) Employees whose primary duties 
are not related to fire protection but 
who perform fire control or suppression 
work on an as needed basis, provided 
that the fire control or suppression 
work constitutes less than 80 percent 
of the employees’ hours of work within 
any workweek; and 

(4) Employees on rescue and ambu-
lance crews who: 

(i) Are not trained in fire suppres-
sion; 

(ii) Do not have fire suppression au-
thority and responsibility; or 

(iii) Are employed by an organiza-
tion, such as a hospital, that does not 
have fire suppression as a primary mis-
sion. 

§ 551.216 Law enforcement activities 
and 7(k) coverage for FLSA pay and 
exemption determinations. 

(a) The Office of Personnel Manage-
ment may determine that the provi-
sions of section 7(k) of the Act apply to 
certain categories of law enforcement 
employees based on appropriate fac-
tors, such as the type of premium pay-
ments they receive (see § 551.501(a)(1) 
and (5) and § 551.541). 
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(b) Law enforcement activities. Law en-
forcement activities involve work di-
rectly and primarily concerned with: 

(1) Patrol and control functions that 
include patrolling an area to enforce 
law and order and to protect the lives, 
property, and civil rights of individuals 
through the prevention and detection 
of criminal acts; responding to com-
plaints, violations, accidents, and 
emergencies; investigating for clues at 
the scene of a crime, interviewing wit-
nesses, and evaluating evidence to lo-
cate suspects; and apprehending and 
arresting persons suspected of, or 
wanted for, criminal violations under a 
statutorily prescribed arrest authority; 

(2) Executing the orders of a Federal 
court, including serving civil writs and 
criminal warrants issued by Federal 
courts; tracing and arresting persons 
wanted by warrants; and seizing and 
disposing of property under court or-
ders; 

(3) Planning and conducting inves-
tigations relating to alleged or sus-
pected violations of criminal laws, in-
cluding the arrest of suspected or 
wanted persons under a statutorily pre-
scribed arrest authority; 

(4) Security functions in a correc-
tional institution involving direct cus-
tody and safeguarding of inmates 
charged with or convicted of violations 
of criminal laws; or 

(5) Rescue and ambulance functions 
that provide the primary (i.e., the first 
called) service in connection with law 
enforcement activities described above. 

(c) Engaged in law enforcement activi-
ties. The following employees are en-
gaged in law enforcement activities for 
the purpose of determining possible ap-
plication of section 7(k) of the Act as 
provided for in § 551.501(a)(1) and (5) and 
§ 551.541: 

(1) Employees in positions properly 
classified in the Police series, and em-
ployees in positions that would be oth-
erwise classifiable in that series if cov-
ered by classification criteria of chap-
ter 51 of title 5, U.S. Code; 

(2) Employees in positions properly 
classified as Border Patrol Agents, Cus-
toms Patrol Officers, and other em-
ployees whose primary duties involve 
similar patrol and control functions 
performed for the purpose of detecting 

and apprehending persons suspected of 
violating criminal laws; 

(3) Employees in positions properly 
classified in the U.S. Marshal series; 

(4) Employees in positions properly 
classified in the Criminal Investigating 
series, and other employees performing 
criminal investigation as their primary 
duty, except as provided for in § 551.213 
(Exemption of employees receiving 
availability pay); 

(5) Employees in positions properly 
classified in the Correctional Officer 
series, Guard series, or other series, 
whose primary duty is to maintain cus-
tody of inmates of a correctional insti-
tution; and 

(6) Employees on rescue and ambu-
lance crews that provide the primary 
service in connection with law enforce-
ment functions, provided that crew 
members have received intensive train-
ing in specialized rescue and first aid 
procedures applicable to law enforce-
ment emergencies (e.g., gunshot 
wounds, riot and accident victims) and 
the crew responds to actual or poten-
tial law enforcement emergencies on a 
regular and recurring basis. 

(d) Not engaged in law enforcement ac-
tivities. The following employees are 
not engaged in law enforcement activi-
ties for the purpose of pay under sec-
tion 7(k) of the Act as provided for in 
§ 551.501(a)(1) and (5) and § 551.541: 

(1) Employees whose primary duties 
concern the protection of Government 
property from hazards such as sabo-
tage, espionage, theft, fire, or acci-
dental or willful damage and in so 
doing, control the movement of persons 
and protect the lives and property of 
persons on Government property (e.g., 
guards or other employees performing 
similar functions); 

(2) Employees who perform work con-
cerned with the determination of the 
applicability of or compliance with 
laws and regulations when the duties 
primarily involve: 

(i) Examining or inspecting products, 
premises, property, or papers of per-
sons or firms to enforce or obtain com-
pliance with laws and regulations (e.g., 
immigration and customs examining or 
inspecting; mine safety and health ex-
amining or inspecting; alcohol, tobacco 
and firearms examining or inspecting; 
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plant protection and quarantine exam-
ining or inspecting); or 

(ii) Planning and conducting inves-
tigations covering the character, prac-
tices, suitability or qualifications of 
persons or organizations seeking, 
claiming or receiving Federal benefits, 
permits, or employment (e.g., general 
investigations work); 

(3) Employees who work within cor-
rectional institutions but who do not 
have direct custody and safeguarding 
of inmates as their primary duty; and 

(4) Members of rescue or ambulance 
crews that provide those services in 
connection with law enforcement ac-
tivities only in unusual situations 
(e.g., when the primary crews are un-
available or when an emergency situa-
tion requires more crews than can be 
provided by the primary service). 

Subpart C—Minimum Wage 
Provisions 

BASIC PROVISION 

§ 551.301 Minimum wage. 
(a)(1) Except as provided in para-

graph (a)(2) of this section and § 551.311, 
an agency shall pay each of its employ-
ees wages at rates not less than the 
minimum wage specified in section 
6(a)(1) of the Act for all hours of work 
as defined in subpart D of this part. 

(2) The minimum wage provisions of 
the Act do not apply to a criminal in-
vestigator receiving availability pay 
under § 550.181. 

(b) An employee has been paid in 
compliance with the minimum wage 
provisions of this subpart if the em-
ployee’s hourly regular rate of pay, as 
defined in § 551.511(a) of this part, for 
the workweek is equal to or in excess 
of the rate specified in section 6(a)(1) of 
the Act. 

[45 FR 85664, Dec. 30, 1980, as amended at 59 
FR 66154, Dec. 23, 1994] 

SUBMINIMUM WAGE 

§ 551.311 Subminimum wage. 
An agency may, if it meets certain 

criteria published by the Office of Per-
sonnel Management, employ certain 
groups of less than fully productive 
employees (e.g., handicapped patient 
workers) at rates less than the min-

imum wage specified in section 6(a)(1) 
of the Act. 

[45 FR 85664, Dec. 30, 1980] 

Subpart D—Hours of Work 

SOURCE: 45 FR 85664, Dec. 30, 1980, unless 
otherwise noted. 

GENERAL PROVISIONS 

§ 551.401 Basic principles. 
(a) All time spent by an employee 

performing an activity for the benefit 
of an agency and under the control or 
direction of the agency is ‘‘hours of 
work.’’ Such time includes: 

(1) Time during which an employee is 
required to be on duty; 

(2) Time during which an employee is 
suffered or permitted to work; and 

(3) Waiting time or idle time which is 
under the control of an agency and 
which is for the benefit of an agency. 

(b) For an employee, as defined in 5 
U.S.C. 5541(2), hours in a paid nonwork 
status (e.g., paid leave, holidays, com-
pensatory time off, or excused ab-
sences) are ‘‘hours of work’’ under this 
part. 

(c) Hours in an unpaid nonwork sta-
tus (e.g., leave without pay, furlough, 
absence without leave) are not ‘‘hours 
of work’’ under this part. 

(d) Time that is considered hours of 
work under this part shall be used only 
to determine an employee’s entitle-
ment to minimum wages or overtime 
pay under the Act, and shall not be 
used to determine hours of work for 
pay administration under title 5, 
United States Code, or any other au-
thority. 

(e) Irregular or occasional overtime 
work performed by an employee on a 
day on which work was not scheduled 
for that employee or for which the em-
ployee is required to return to his or 
her place of employment is deemed at 
least 2 hours in duration for the pur-
pose of determining whether the em-
ployee may be entitled to overtime pay 
under this part, either in money or 
compensatory time off. 

(f) For the purpose of determining 
hours of work in excess of 8 hours in a 
day under this part, agencies shall 
credit hours of work under § 410.402 of 
this chapter, part 532 of this chapter 
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and 5 U.S.C. 5544, and part 550 of this 
chapter, as applicable. 

(g) For the purpose of determining 
hours of work in excess of 40 hours in a 
week or in excess of another applicable 
overtime work standard under section 
7(k) of the Fair Labor Standards Act, 
agencies shall credit hours of work 
under § 410.402 of this chapter, part 532 
of this chapter and 5 U.S.C. 5544, and 
part 550 of this chapter, as applicable, 
that will not be compensated as hours 
of work in excess of 8 hours in a day, as 
well as any additional hours of work 
under this part. 

(h) For the purpose of determining 
overtime pay for work in excess of 40 
hours in a workweek under this part, 
time spent in a travel status is hours of 
work as provided in § 551.422 of this part 
and § 550.112(g) of this chapter or 5 
U.S.C. 5544, as applicable. 

[45 FR 85664, Dec. 30, 1980, as amended at 52 
FR 47687, Dec. 16, 1987, and 53 FR 27147, July 
19, 1988; 56 FR 20343, May 3, 1991; 57 FR 59279, 
Dec. 15, 1992; 64 FR 69180, Dec. 10, 1999] 

§ 551.402 Agency responsibility. 
(a) An agency is responsible for exer-

cising appropriate controls to assure 
that only that work for which it in-
tends to make payment is performed. 

(b) An agency shall keep complete 
and accurate records of all hours 
worked by its employees. 

APPLICATION OF PRINCIPLES IN 
RELATION TO NORMAL WORKDAY 

§ 551.411 Workday. 
(a) For the purposes of this part, 

workday means the period between the 
commencement of the principal activi-
ties that an employee is engaged to 
perform on a given day, and the ces-
sation of the principal activities for 
that day. All time spent by an em-
ployee in the performance of such ac-
tivities is hours of work. The workday 
is not limited to a calendar day or any 
other 24-hour period. 

(b) Any rest period authorized by an 
agency that does not exeed 20 minutes 
and that is within the workday shall be 
considered hours of work. 

(c) Bona fide meal periods are not 
considered hours of work, except for 
on-duty meal periods for employees en-
gaged in fire protection or law enforce-

ment activities who receive compensa-
tion for overtime hours of work under 
5 U.S.C. 5545(c)(1) or (2) or 5545b. How-
ever, for employees engaged in fire pro-
tection or law enforcement activities 
who have periods of duty of more than 
24 hours, on-duty meal periods may be 
excluded from hours of work by agree-
ment between the employer and the 
employee, except as provided in 
§ 551.432(e) and (f). 

[45 FR 85664, Dec. 30, 1980, as amended at 48 
FR 36805, Aug. 15, 1983; 57 FR 59279, Dec. 15, 
1992; 67 FR 15467, Apr. 2, 2002] 

§ 551.412 Preparatory or concluding 
activities. 

(a)(1) If an agency reasonably deter-
mines that a preparatory or concluding 
activity is closely related to an em-
ployee’s principal activities, and is in-
dispensable to the performance of the 
principal activities, and that the total 
time spent in that activity is more 
than 10 minutes per workday, the agen-
cy shall credit all of the time spent in 
that activity, including the 10 minutes, 
as hours of work. 

(2) If the time spent in a preparatory 
or concluding activity is compensable 
as hours of work, the agency shall 
schedule the time period for the em-
ployee to perform that activity. An 
employee shall be credited with the ac-
tual time spent in that activity during 
the time period scheduled by the agen-
cy. In no case shall the time credited 
for the performance of an activity ex-
ceed the time scheduled by the agency. 
The employee shall be credited for the 
time spent performing preparatory or 
concluding activities in accordance 
with paragraph (b) of § 551.521 of this 
part. 

(b) A preparatory or concluding ac-
tivity that is not closely related to the 
performance of the principal activities 
is considered a preliminary or 
postliminary activity. Time spent in 
preliminary or postliminary activities 
is excluded from hours of work and is 
not compensable, even if it occurs be-
tween periods of activity that are com-
pensable as hours of work. 

[48 FR 36805, Aug. 15, 1983] 
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APPLICATION OF PRINCIPLES IN 
RELATION TO OTHER ACTIVITIES 

§ 551.421 Regular working hours. 

(a) Under the Act there is no require-
ment that a Federal employee have a 
regularly scheduled administrative 
workweek. However, under title 5 
United States Code, and part 610 of this 
chapter, the head of an agency is re-
quired to establish work schedules for 
his or her employees. In determining 
what activities constitute hours of 
work under the Act, there is generally 
a distinction based on whether the ac-
tivity is performed by an employee 
during regular working hours or out-
side regular working hours. For pur-
poses of this part, ‘‘regular working 
hours’’ means the days and hours of an 
employee’s regularly scheduled admin-
istrative workweek established under 
part 610 of this chapter. 

(b) [Reserved] 

[45 FR 85664, Dec. 30, 1980, as amended at 48 
FR 36806, Aug. 15, 1983] 

§ 551.422 Time spent traveling. 

(a) Time spent traveling shall be con-
sidered hours of work if: 

(1) An employee is required to travel 
during regular working hours; 

(2) An employee is required to drive a 
vehicle or perform other work while 
traveling; 

(3) An employee is required to travel 
as a passenger on a one-day assignment 
away from the official duty station; or 

(4) An employee is required to travel 
as a passenger on an overnight assign-
ment away from the official duty sta-
tion during hours on nonworkdays that 
correspond to the employee’s regular 
working hours. 

(b) An employee who travels from 
home before the regular workday be-
gins and returns home at the end of the 
workday is engaged in normal ‘‘home 
to work’’ travel; such travel is not 
hours of work. When an employee trav-
els directly from home to a temporary 
duty location outside the limits of his 
or her official duty station, the time 
the employee would have spent in nor-
mal home to work travel shall be de-
ducted from hours of work as specified 
in paragraphs (a)(2) and (a)(3) of this 
section. 

(c) An employee who is offered one 
mode of transportation, and who is per-
mitted to use an alternative mode of 
transportation, or an employee who 
travels at a time other than that se-
lected by the agency, shall be credited 
with the lesser of: 

(1) The actual travel time which is 
hours of work under this section; or 

(2) The estimated travel time which 
would have been considered hours of 
work under this section had the em-
ployee used the mode of transportation 
offered by the agency, or traveled at 
the time selected by the agency. 

(d) Except as provided in paragraph 
(b) of this section, an agency may pre-
scribe a mileage radius of not greater 
than 50 miles to determine whether an 
employee’s travel is within or outside 
the limits of the employee’s official 
duty station for determining entitle-
ment to overtime pay for travel under 
this part. However, an agency’s defini-
tion of an employee’s official duty sta-
tion for determining overtime pay for 
travel may not be smaller than the def-
inition of ‘‘official station and post of 
duty’’ under the Federal Travel Regu-
lation issued by the General Services 
Administration (41 CFR 300–3.1). 

[45 FR 85664, Dec. 30, 1980, as amended at 59 
FR 66635, Dec. 28, 1994; 72 FR 12036, Mar. 15, 
2007] 

§ 551.423 Time spent in training or at-
tending a lecture, meeting, or con-
ference. 

(a) Time spent in training, whether 
or not it is under the purview of part 
410 of this chapter, shall be adminis-
tered as follows: 

(1) Time spent in training during reg-
ular working hours shall be considered 
hours of work. 

(2) Time spent in training outside 
regular working hours shall be consid-
ered hours of work if: 

(i) The employee is directed to par-
ticipate in the training by his or her 
employing agency; and 

(ii) The purpose of the training is to 
improve the employee’s performance of 
the duties and responsibilities of his or 
her current position. 

(3) Time spent in apprenticeship or 
other entry level training, or intern-
ship or other career related work study 
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training, or training under the Vet-
erans Recruitment Act (5 CFR part 307) 
outside regular working hours shall 
not be considered hours of work, pro-
vided no productive work is performed 
during such periods, except as provided 
by § 410.402(b) of this chapter and para-
graphs (f) and (g) of § 551.401. 

(4) Time spent by an employee per-
forming work for the agency during a 
period of training shall be considered 
hours of work. 

(b) The following phrases contained 
in paragraph (a) of this section, are fur-
ther clarified: 

(1) Directed to participate means that 
the training is required by the agency 
and the employee’s performance or 
continued retention in his or her cur-
rent position will be adversely affected 
by nonenrollment in such training. The 
fact that an agency pays for all or part 
of the expenses of training does not 
create an entitlement to overtime 
hours of work unless participation in 
the training is directed by the agency. 

(2) Training ‘‘to improve the employ-
ee’s performance * * * of his or her cur-
rent position’’ is distinguished from 
upward mobility training or develop-
mental training to provide an em-
ployee the knowledge or skills needed 
for a subsequent position in the same 
career field. 

(c) Time spent by an employee within 
an agency’s allowance of preparatory 
time for attendance at training shall 
be considered hours of work if such pre-
paratory time is: 

(1) During an employee’s regular 
working hours; or 

(2) Outside the employee’s regular 
working hours, and the purpose of the 
training meets the requirements of 
paragraph (a)(2) of this section. 

(d) Time spent attending a lecture, 
meeting, or conference shall be consid-
ered hours of work if attendance is: 

(1) During an employee’s regular 
working hours; or 

(2) Outside an employee’s regular 
working hours, and 

(i) The employee is directed by an 
agency to attend such an event; or 

(ii) The employee performs work for 
the benefit of the agency during such 
attendance. 

[45 FR 85664, Dec. 30, 1980, as amended at 64 
FR 69180, Dec. 10, 1999; 70 FR 72068, Dec. 1, 
2005] 

§ 551.424 Time spent adjusting griev-
ances or performing representa-
tional functions. 

(a) Time spent by an employee ad-
justing his or her grievance (or any ap-
pealable action) with an agency during 
the time the employee is required to be 
on the agency’s premises shall be con-
sidered hours of work. 

(b) ‘‘Official time’’ granted an em-
ployee by an agency to perform rep-
resentational functions during those 
hours when the employee is otherwise 
in a duty status shall be considered 
hours of work. This includes time spent 
by an employee performing such func-
tions during regular working hours (in-
cluding regularly scheduled overtime 
hours), or during a period of irregular, 
unscheduled overtime work, provided 
an event arises incident to representa-
tional functions that must be dealt 
with during the irregular, unscheduled 
overtime period. 

§ 551.425 Time spent receiving medical 
attention. 

(a) Time spent waiting for and receiv-
ing medical attention for illness or in-
jury shall be considered hours of work 
if: 

(1) The medical attention is required 
on a workday an employee reported for 
duty and subsequently became ill or 
was injured; 

(2) The time spent receiving medical 
attention occurs during the employee’s 
regular working hours; and 

(3) The employee receives the med-
ical attention on the agency’s prem-
ises, or at the direction of the agency 
at a medical facility away from the 
agency’s premises. 

(b) Time spent taking a physical ex-
amination that is required for the em-
ployee’s continued employment with 
the agency shall be considered hours of 
work. 
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§ 551.426 Time spent in charitable ac-
tivities. 

Time spent working for public or 
charitable purposes at an agency’s re-
quest, or under an agency’s direction 
or control, shall be considered hours of 
work. However, time spent voluntarily 
in such activities outside an employ-
ee’s regular working hours is not hours 
of work. 

SPECIAL SITUATIONS 

§ 551.431 Time spent on standby duty 
or in an on-call status. 

(a)(1) An employee is on duty, and 
time spent on standby duty is hours of 
work if, for work-related reasons, the 
employee is restricted by official order 
to a designated post of duty and is as-
signed to be in a state of readiness to 
perform work with limitations on the 
employee’s activities so substantial 
that the employee cannot use the time 
effectively for his or her own purposes. 
A finding that an employee’s activities 
are substantially limited may not be 
based on the fact that an employee is 
subject to restrictions necessary to en-
sure that the employee will be able to 
perform his or her duties and respon-
sibilities, such as restrictions on alco-
hol consumption or use of certain 
medications. 

(2) An employee is not considered re-
stricted for ‘‘work-related reasons’’ if, 
for example, the employee remains at 
the post of duty voluntarily, or if the 
restriction is a natural result of geo-
graphic isolation or the fact that the 
employee resides on the agency’s prem-
ises. For example, in the case of an em-
ployee assigned to work in a remote 
wildland area or on a ship, the fact 
that the employee has limited mobility 
when relieved from duty would not be a 
basis for finding that the employee is 
restricted for work-related reasons. 

(b) An employee will be considered 
off duty and time spent in an on-call 
status shall not be considered hours of 
work if: 

(1) The employee is allowed to leave 
a telephone number or to carry an elec-
tronic device for the purpose of being 
contacted, even though the employee is 
required to remain within a reasonable 
call-back radius; or 

(2) The employee is allowed to make 
arrangements such that any work 
which may arise during the on-call pe-
riod will be performed by another per-
son. 

[45 FR 85664, Dec. 30, 1980, as amended at 64 
FR 69180, Dec. 10, 1999] 

§ 551.432 Sleep time. 

(a) Except as provided in paragraph 
(b) of this section, bona fide sleep time 
that fulfills the following conditions 
shall not be considered hours of work 
if: 

(1) The work shift is 24 hours or more; 
(2) During such time there are ade-

quate facilities such that an employee 
may usually enjoy an uninterrupted 
period of sleep; and 

(3) There are at least 5 hours avail-
able for such time during the sleep pe-
riod. 

(b) For employees engaged in law en-
forcement or fire protection activities 
who receive annual premium pay under 
5 U.S.C. 5545(c)(1) or (2), the require-
ments of paragraph (a) of this section 
apply, except that on-duty sleep time 
may be excluded from hours of work 
only if the work shift is more than 24 
hours. 

(c) The total amount of bona fide 
sleep and meal time that may be ex-
cluded from hours of work may not ex-
ceed 8 hours in a 24-hour period. 

(d) If sleep time is interrupted by a 
call to duty, the time spent on duty is 
considered hours of work. 

(e) On-duty sleep and meal time dur-
ing regularly scheduled hours for which 
standby duty premium pay under 5 
U.S.C. 5545(c)(1) is payable may not be 
excluded from hours of work. 

(f) For firefighters compensated 
under 5 U.S.C. 5545b, on-duty sleep and 
meal time may not be excluded from 
hours of work. 

[45 FR 85664, Dec. 30, 1980, as amended at 57 
FR 59279, Dec. 15, 1992; 64 FR 69180, Dec. 10, 
1999] 

Subpart E—Overtime Pay 
Provisions 

SOURCE: 45 FR 85665, Dec. 30, 1980, unless 
otherwise noted. 
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BASIC PROVISIONS 

§ 551.501 Overtime pay. 
(a) An agency shall compensate an 

employee who is not exempt under sub-
part B of this part for all hours of work 
in excess of 8 in a day or 40 in a work-
week at a rate equal to one and one- 
half times the employee’s hourly reg-
ular rate of pay, except that an em-
ployee shall not receive overtime com-
pensation under this part— 

(1) On the basis of periods of duty in 
excess of 8 hours in a day when the em-
ployee receives compensation for that 
duty under 5 U.S.C. 5545(c)(1) or (2) or 
5545b; 

(2) On the basis of hours of work in 
excess of 8 hours in a day that are not 
overtime hours of work under § 410.402 
of this chapter, part 532 of this chapter 
and 5 U.S.C. 5544, or part 550 of this 
chapter; 

(3) On the basis of hours of work in 
excess of 8 hours in a day for an em-
ployee covered by 5 U.S.C. 5544 for any 
hours in a standby or on-call status or 
while sleeping or eating; 

(4) On the basis of hours of work in 
excess of 8 hours in a day for an indi-
vidual who is not an employee, as de-
fined in 5 U.S.C. 5541(2), for purposes of 
5 U.S.C. 5542, 5543, and 5544; 

(5) On the basis of hours of work in 
excess of 40 hours in a workweek for an 
employee engaged in fire protection or 
law enforcement activities when the 
employee is receiving compensation 
under 5 U.S.C. 5545(c)(1) or (2) or 5545b, 
or is not an employee (as defined in 5 
U.S.C. 5541(2)) for the purposes of 5 
U.S.C. 5542, 5543, and 5544; 

(6) For hours of work that are not 
‘‘overtime hours,’’ as defined in 5 
U.S.C. 6121, for employees under flexi-
ble or compressed work schedules; 

(7) For hours of work compensated by 
compensatory time off under § 551.531 of 
this part; and 

(8) For fractional hours of work, ex-
cept as provided in § 551.521 of this part. 

(b) An employee’s ‘‘workweek’’ is a 
fixed and recurring period of 168 
hours—seven consecutive 24-hour peri-
ods. It need not coincide with the cal-
endar week but may begin on any day 
and at any hour of a day. For employ-
ees subject to part 610 of this chapter, 
the workweek shall be the same as the 

administrative workweek defined in 
§ 610.102 of this chapter. 

(c) In this subpart, ‘‘irregular or oc-
casional overtime work’’ is overtime 
work that is not scheduled in advance 
of the employee’s workweek. 

(d) The maximum earnings limita-
tions described in §§ 550.105, 550.106, and 
550.107 of this chapter do not apply to 
overtime pay due the employee under 
this subpart. 

[45 FR 85665, Dec 30, 1980, as amended at 56 
FR 11060, Mar. 15, 1991; 56 FR 20343, May 3, 
1991; 57 FR 59279, Dec. 15, 1992; 63 FR 64594, 
Nov. 23, 1998; 64 FR 69180, Dec. 10, 1999] 

OVERTIME PAY COMPUTATIONS 

§ 551.511 Hourly regular rate of pay. 
(a) An employee’s ‘‘hourly regular 

rate’’ is computed by dividing the total 
remuneration paid to an employee in 
the workweek by the total number of 
hours of work in the workweek for 
which such compensation was paid. 

(b) ‘‘Total remuneration’’ includes all 
remuneration for employment paid to, 
or on behalf of, an employee except: 

(1) Payments as rewards for service 
the amount of which is not measured 
by or dependent on hours of work, pro-
duction, or efficiency (e.g., a cash 
award for a suggestion made by an em-
ployee and adopted by an agency); 

(2) Reimbursements for travel ex-
penses, or other similar expenses, in-
curred by an employee in furtherance 
of an agency’s interest, which are not 
related to hours of work; 

(3) Payments made in recognition of 
services performed during a given pe-
riod, if both the fact that payment is 
to be made and the amount of the pay-
ment are determined at the sole discre-
tion of the agency (i.e., discretionary 
cash awards or bonuses); 

(4) Contributions by an agency to a 
fund for retirement, insurance, or simi-
lar benefits; 

(5) Extra compensation provided by a 
premium rate paid for hours of work 
performed by an employee in excess of 
eight in a day, or in excess of the nor-
mal workweek applicable to the em-
ployee; 

(6) Extra compensation provided by a 
premium rate paid for hours of work 
performed by an employee on a Sunday 
or a holiday where such premium rate 
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is at least one and one-half times the 
employee’s rate of pay for work per-
formed in nonovertime hours on other 
days; or 

(7) Extra compensation provided by a 
premium rate paid for hours of work 
performed by an employee outside his 
or her regular working hours, where 
such premium rate is at least one and 
one-half times the employee’s rate of 
pay for work performed in nonovertime 
hours. 

[45 FR 85665, Dec. 30, 1980, as amended at 52 
FR 47688, Dec. 16, 1987, and 53 FR 27147, July 
19, 1988; 56 20343, May 3, 1991; 64 FR 69180, Dec. 
10, 1999] 

§ 551.512 Overtime pay entitlement. 
(a) An employee’s overtime entitle-

ment under this subpart includes: 
(1) The straight time rate of pay 

times all overtime hours worked; plus 
(2) One-half times the employee’s 

hourly regular rate of pay times all 
overtime hours worked. 

(b) An employee’s ‘‘straight time rate 
of pay’’ is equal to the employee’s rate 
of pay for his or her position (exclusive 
of any premiums, differentials, or cash 
awards or bonuses) except for an em-
ployee who is authorized annual pre-
mium pay under § 550.141 or § 550.151 of 
this chapter. For an employee who is 
authorized annual premium pay, 
straight time rate of pay is equal to 
basic pay plus annual premium pay di-
vided by the hours for which the basic 
pay plus annual premium pay are in-
tended. 

(c) An employee has been paid in 
compliance with the overtime pay pro-
visions of this subpart only if the em-
ployee has received pay at a rate at 
least equal to the employee’s straight 
time rate of pay for all nonovertime 
hours of work in the workweek. 

[45 FR 85665, Dec. 30, 1980, as amended at 64 
FR 69181, Dec. 10, 1999] 

§ 551.513 Entitlement to other forms of 
pay. 

Overtime pay under this subpart 
shall be paid in addition to all pay, 
other than overtime pay, to which the 
employee is entitled under title 5, 
United States Code, or any other au-
thority. An employee entitled to over-
time pay under this subpart and over-
time pay under any authority outside 

of title 5, United States Code, shall be 
paid under whichever authority pro-
vides the greater overtime pay entitle-
ment in the workweek. 

[57 FR 59280, Dec. 15, 1992] 

§ 551.514 Nondiscretionary bonuses. 
(a) When an employee earns a nondis-

cretionary cash award or bonus (as op-
posed to discretionary cash awards or 
bonuses as described in § 551.511(b)(3)), 
the bonus must be taken into account 
in determining overtime pay for the pe-
riod of time during which the bonus 
was earned. An agency may meet the 
overtime pay requirements for the 
bonus period by using one of the proce-
dures described in paragraphs (b) and 
(c) of this section. The procedures in 
paragraphs (b)(1) and (b)(2) of this sec-
tion calculate the additional overtime 
pay the employee is due. The proce-
dures in paragraphs (b)(3), (c)(2), and 
(c)(3) of this section describe methods 
where the overtime pay requirements 
are met in the calculation or distribu-
tion of the bonus itself. 

(b) Individual computation methods— 
(1) Week-by-week recomputation method. 
The agency may compute the addi-
tional overtime pay owed an employee 
by allocating the nondiscretionary 
bonus payable under the agency bonus 
plan to the weeks or hours during 
which it was earned and recomputing 
the employee’s total remuneration, 
hourly regular rate, and overtime pay 
for each applicable workweek in the 
bonus period. 

(2) Bonus hourly rate method. The 
agency may assume that an equal 
amount of the nondiscretionary bonus 
applies to each hour worked during the 
bonus period and derive a bonus hourly 
rate by dividing the employee’s total 
bonus by the total number of hours 
worked by the employee during the 
bonus period. Then the agency may 
compute the employee’s additional 
overtime pay by multiplying one-half 
of that bonus hourly rate by the total 
number of overtime hours worked by 
the employee during the bonus period. 

(3) Percentage bonus method. An agen-
cy may establish a nondiscretionary 
bonus as a fixed percentage of total pay 
(i.e., pre-bonus total remuneration, in-
cluding straight time pay for any over-
time hours, plus any half-rate overtime 
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pay under § 551.512(a)(2)) to be earned 
by the employee during a future period 
of service. This method may not be 
used to circumvent any bonus limita-
tions that might otherwise apply. At 
the agency’s discretion, the portion of 
the bonus attributable to the employ-
ee’s half-rate overtime pay under 
§ 551.512(a)(2) may be excluded in apply-
ing bonus limitations, since it can be 
viewed as constituting additional 
FLSA overtime pay. (This method does 
not apply to nondiscretionary bonuses 
established as a percentage of a seg-
ment of pay, such as ratings-based cash 
awards under § 451.104(g) of this chapter 
that are expressed as a percentage of 
basic pay, excluding locality adjust-
ments. To meet overtime pay require-
ments for these types of bonuses, use 
one of the methods described in para-
graphs (b)(1) or (b)(2) of this section.) 

(c) Group-based bonus distribution 
methods. (1) For employees who have 
earned nondiscretionary group cash 
awards or bonuses, payment of a bonus 
under one of the methods of distribu-
tion described in paragraphs (c)(2) and 
(c)(3) of this section is considered to be 
in full compliance with the overtime 
pay requirements of this subpart. 
These methods may not be used to cir-
cumvent any bonus limitations that 
might otherwise apply. 

(2) Percentage method. (i) Identify the 
amount of the group bonus under the 
agency’s bonus plan and the period of 
time during which it was earned; 

(ii) Establish the group bonus as a 
percentage of the total pay (i.e., total 
remuneration before considering the 
group bonus, including straight time 
pay for any overtime hours, plus any 
half-rate overtime pay under 
§ 551.512(a)(2)) earned by employees in 
the group during the bonus period; and 
(iii) Multiply the percentage in para-
graph (c)(2)(ii) of this section times 
each individual employee’s total pay 
earned during the bonus period to de-
termine each employee’s share of the 
group bonus. 

(3) Boosted hour method. (i) Identify 
the amount of the group bonus under 
the agency’s bonus plan and the period 
of time during which it was earned; 

(ii) Determine the total number of 
boosted hours for all employees under 
the group bonus plan by adding up the 

total number of hours of work by those 
employees (nonovertime and overtime 
hours) and increasing that sum by one- 
half of the total number of overtime 
hours; 

(iii) Divide the amount of the group 
bonus by the total number of boosted 
hours for all employees under the 
group bonus plan to determine the 
amount of the bonus allocable to each 
hour; and (iv) Multiply this hourly 
bonus amount by the number of boost-
ed hours credited to each individual 
employee in the bonus period to deter-
mine each employee’s share of the 
group bonus. 

[64 FR 69181, Dec. 10, 1999] 

FRACTIONAL HOURS OF WORK 

§ 551.521 Fractional hours of work. 

(a) An employee shall be com-
pensated for every minute of regular 
overtime work. 

(b) A quarter of an hour shall be the 
largest fraction of an hour used for 
crediting irregular or occasional over-
time work under this subpart. When ir-
regular or occasional overtime work is 
performed in other than the full frac-
tion, odd minutes shall be rounded up 
or rounded down to the nearest full 
fraction of an hour used to credit over-
time work. 

[48 FR 36806, Aug. 15, 1983] 

COMPENSATORY TIME OFF 

§ 551.531 Compensatory time off. 

(a) At the request of an employee 
who is not exempt under subpart B of 
this part, the head of an agency (or 
designee) may grant compensatory 
time off from an employee’s tour of 
duty instead of payment under § 551.501 
for an equal amount of irregular or oc-
casional overtime work. 

(b) At the request of an employee, as 
defined in 5 U.S.C. 2105, the head of an 
agency may grant compensatory time 
off from an employee’s basic work re-
quirement under a flexible work sched-
ule under 5 U.S.C. 6122 instead of pay-
ment under § 551.501 of this part for an 
equal amount of overtime work, wheth-
er or not irregular or occasional in na-
ture. 
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(c) An agency may not require that 
an employee be compensated for over-
time work under this subpart with an 
equivalent amount of compensatory 
time off from the employee’s tour of 
duty. An employee may not directly or 
indirectly intimidate, threaten, or co-
erce, or attempt to intimidate, threat-
en, or coerce any other employee for 
the purpose of interfering with such 
employee’s rights to request or not to 
request compensatory time off in lieu 
of payment for overtime hours. 

(d) If compensatory time off earned 
under paragraph (a) or (b) of this sec-
tion is not taken within 26 pay periods 
after the pay period during which it 
was earned or if the employee transfers 
or separates from an agency before 
using the compensatory time, the em-
ployee must be paid for overtime work 
at the dollar value prescribed in para-
graph (g) of this section. 

(e) Compensatory time off to an em-
ployee’s credit as of May 14, 2007 must 
be used by the end of the pay period 
ending 3 years after May 14, 2007. If the 
earned compensatory time off is not 
taken by the end of the pay period end-
ing 3 years after May 14, 2007, the em-
ployee must be paid for overtime work 
at the dollar value prescribed in para-
graph (g) of this section. 

(f) If an employee with unused com-
pensatory time off under paragraphs 
(a), (b), or (e) of this section separates 
from Federal service or is placed in a 
leave without pay status under the fol-
lowing circumstances, the employee 
must be paid for overtime work at the 
overtime rate at the dollar value pre-
scribed in paragraph (g) of this section: 

(1) The employee is separated or 
placed in a leave without pay status to 
perform service in the uniformed serv-
ices (as defined in 38 U.S.C. 4303 and 
§ 353.102); or 

(2) The employee is separated or 
placed in a leave without pay status 
because of an on-the-job injury with 
entitlement to injury compensation 
under 5 U.S.C. chapter 81. 

(g) The dollar value of compensatory 
time off when it is liquidated is the 
amount of overtime pay the employee 
otherwise would have received for 
hours of the pay period during which 

compensatory time off was earned by 
performing overtime work. 

[56 FR 20343, May 3, 1991, as amended at 62 
FR 28307, May 23, 1997; 64 FR 69181, Dec. 10, 
1999; 72 FR 12036, Mar. 15, 2007] 

SPECIAL OVERTIME PAY PROVISIONS 

§ 551.541 Employees engaged in fire 
protection activities or law enforce-
ment activities. 

(a) An employee engaged in fire pro-
tection activities or law enforcement 
activities (as described in §§ 551.215 and 
551.216, respectively) who receives com-
pensation for those activities under 5 
U.S.C. 5545(c)(1) or (2) or 5545b, or does 
not meet the definition of ‘‘employee’’ 
in 5 U.S.C. 5541(2) for the purposes of 5 
U.S.C. 5542, 5543, and 5544, is subject to 
section 7(k) of the Act and this section. 
(See § 551.501(a)(1) and (5)). Such an em-
ployee shall be paid at a rate equal to 
one and one-half times the employee’s 
hourly regular rate of pay for those 
hours in a tour of duty which exceed 
the overtime standard for a work pe-
riod specified in section 7(k) of the Act. 

(b) The tour of duty of an employee 
covered by paragraph (a) of this section 
shall include all time the employee is 
on duty. Meal periods and sleep periods 
are included in the tour of duty except 
as otherwise provided in §§ 551.411(c) 
and 551.432(b). 

(c) Each agency shall establish the 
‘‘work period’’ to be used for applica-
tion of section 7(k) of the Act. The 
work period shall be at least seven 
days and not more than 28 days. 

(d) A firefighter subject to section 
7(k) of the Act who is compensated 
under part 550, subpart M, of this chap-
ter is deemed to be appropriately com-
pensated under section 7(k) of the Act 
and this part if the requirements of 
§ 550.1304(a) of this chapter are satis-
fied. (See 5 U.S.C. 5545b(d)(2).) 

[45 FR 85665, Dec. 30, 1980, as amended at 57 
FR 59280, Dec. 15, 1992; 63 FR 64595, Nov. 23, 
1998; 64 FR 69181, Dec. 10, 1999; 72 FR 52773, 
Sept. 17, 2007] 

Subpart F—Child Labor 

SOURCE: 62 FR 67251, Dec. 23, 1997, unless 
otherwise noted. 
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§ 551.601 Minimum age standards. 
(a) 16-year minimum age. The Act, in 

section 3(l), sets a general 16-year min-
imum age, which applies to all employ-
ment subject to its child labor provi-
sions, with certain exceptions not ap-
plicable here. 

(b) 18-year minimum age. The Act, in 
section 3(l), also sets an 18-year min-
imum age with respect to employment 
in any occupation found and declared 
by the Secretary of Labor to be par-
ticularly hazardous for the employ-
ment of minors of such age or detri-
mental to their health or well-being. 

(c) All work in fire suppression is 
deemed hazardous for the employment 
of individuals under 18 years of age. All 
work in fire protection and prevention 
is particularly hazardous for the em-
ployment of individuals between 16 and 
18 years of age, except the following: 

(1) Work in offices or in repair or 
maintenance shops without exposure to 
hazardous materials; 

(2) Work in the construction, oper-
ation, repair, or maintenance of living 
and administrative quarters in fire-
fighting camps without exposure to 
hazardous materials; 

(3) Work in forest protection, such as 
clearing fire trails or roads, piling and 
burning slash, maintaining firefighting 
equipment, or acting as fire lookout or 
fire patrolman away from the actual 
logging operations, provided that this 
provision shall not apply to the felling 
or bucking of timber, the collecting or 
transporting of logs, the operation of 
power-driven machinery, the handling 
or use of explosives, and work on tres-
tles; 

(4) Work in the clean-up service out-
side of a structure after a fire has been 
declared by the fire official in charge 
to be under control; and 

(5) Work assisting in the administra-
tion of first aid. 

[62 FR 67251, Dec. 23, 1997, as amended at 72 
FR 52773, Sept. 17, 2007] 

§ 551.602 Responsibilities. 
(a) Agencies must remain cognizant of 

and abide by regulations and orders 
published in part 570 of title 29, Code of 
Federal Regulations, by the Secretary 
of Labor regarding the employment of 
individuals under the age of 18 years. 

These regulations and orders govern 
the minimum age at which persons 
under the age of 18 years may be em-
ployed and the occupations in which 
they may be employed. Persons under 
the age of 18 years must not be em-
ployed in occupations or engage in 
work deemed hazardous by the Sec-
retary of Labor. 

(b) OPM will decide complaints con-
cerning the employment of persons 
under the age of 18 years. Complaints 
must be filed following the procedures 
set forth in subpart G of this part. 

Subpart G—FLSA Claims and 
Compliance 

SOURCE: 72 FR 52774, Sept. 17, 2007, unless 
otherwise noted. 

§ 551.701 Applicability. 
(a) Applicable. This subpart applies to 

FLSA exemption status determination 
claims, FLSA pay claims for minimum 
wage or overtime pay for work per-
formed under the Act, and complaints 
arising under the child labor provisions 
of the Act. 

(b) Not applicable. This subpart does 
not apply to claims or complaints aris-
ing under the equal pay provisions of 
the Act. The equal pay provisions of 
the Act are administered by the Equal 
Employment Opportunity Commission. 

§ 551.702 Time limits. 
(a) Claims. A claimant may at any 

time file a complaint under the child 
labor provisions of the Act or an FLSA 
claim challenging the correctness of 
his or her FLSA exemption status de-
termination. A claimant may also file 
an FLSA claim concerning his or her 
entitlement to minimum wage or over-
time pay for work performed under the 
Act; however, time limits apply to 
FLSA pay claims. All FLSA pay claims 
filed on or after June 30, 1994, are sub-
ject to a 2-year statute of limitations 
(3 years for willful violations). 

(b) Statute of limitations. An FLSA 
pay claim filed on or after June 30, 
1994, is subject to the statute of limita-
tions contained in the Portal-to-Portal 
Act of 1947, as amended (section 255a of 
title 29, United States Code), which im-
poses a 2-year statute of limitations, 
except in cases of a willful violation 
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where the statute of limitations is 3 
years. In deciding a claim, a deter-
mination must be made as to whether 
the cause or basis of the claim was the 
result of a willful violation on the part 
of the agency. 

(c) Preserving the claim period. A 
claimant or a claimant’s designated 
representative may preserve the claim 
period by submitting a written claim 
either to the agency employing the 
claimant during the claim period or to 
OPM. The date the agency or OPM re-
ceives the claim is the date that deter-
mines the period of possible entitle-
ment to back pay. The claimant is re-
sponsible for proving when the claim 
was received by the agency or OPM and 
for retaining documentation to estab-
lish when the claim was received by 
the agency or OPM, such as by filing 
the claim using certified, return re-
ceipt mail, or by requesting that the 
agency or OPM provide written ac-
knowledgment of receipt of the claim. 
If a claim for back pay is established, 
the claimant will be entitled to pay for 
a period of up to 2 years (3 years for a 
willful violation) back from the date 
the claim was received. 

§ 551.703 Avenues of review. 

(a) Negotiated grievance procedure 
(NGP) as exclusive administrative remedy. 
If at any time during the claim period, 
a claimant was a member of a bar-
gaining unit covered by a collective 
bargaining agreement that did not spe-
cifically exclude matters under the Act 
from the scope of the NGP, the claim-
ant must use that NGP as the exclusive 
administrative remedy for all claims 
under the Act. There is no right to fur-
ther administrative review by the 
agency or by OPM. The remaining sec-
tions in this subpart (that is, §§ 551.704 
through 551.710) do not apply to such 
employees. 

(b) Non-NGP administrative review by 
agency or OPM. A claimant may file a 
claim with the agency employing the 
claimant during the claim period or 
with OPM, but not both simulta-
neously, regarding matters arising 
under the Act if, during the entire 
claim period, the claimant: 

(1) Was not a member of a bargaining 
unit, or 

(2) Was a member of a bargaining 
unit not covered by a collective bar-
gaining agreement, or 

(3) Was a member of a bargaining 
unit covered by a collective bargaining 
agreement that specifically excluded 
matters under the Act from the scope 
of the NGP. 

(c) Judicial review. Nothing in this 
subpart limits the right of a claimant 
to bring an action in an appropriate 
United States court. Filing a claim 
with an agency or with OPM does not 
satisfy the statute of limitations gov-
erning FLSA claims filed in court. 
OPM will not decide an FLSA claim 
that is in litigation. 

§ 551.704 Claimant’s representative. 

A claimant may designate a rep-
resentative to assist in preparing or 
presenting a claim. The claimant must 
designate the representative in writ-
ing. A representative may not partici-
pate in OPM interviews unless specifi-
cally requested to do so by OPM. An 
agency may disallow a claimant’s rep-
resentative who is a Federal employee 
in any of the following circumstances: 

(a) When the individual’s activities 
as a representative would cause a con-
flict of interest or position; 

(b) When the designated representa-
tive cannot be released from his or her 
official duties because of the priority 
needs of the Government; or 

(c) When the release of the des-
ignated representative would give rise 
to unreasonable costs to the Govern-
ment. 

§ 551.705 Filing an FLSA claim. 

(a) Filing an FLSA claim. A claimant 
may file an FLSA claim with either 
the agency employing the claimant 
during the claim period or with OPM, 
but a claimant cannot pursue the same 
claim with both at the same time. OPM 
encourages a claimant to obtain a deci-
sion on the claim from the agency be-
fore filing the claim with OPM. How-
ever, this is a matter of personal dis-
cretion and a claimant is not required 
to do this; a claimant may use either 
avenue. A claimant who receives an un-
favorable decision on a claim from the 
agency may still file the claim with 
OPM. However, a claimant may not file 

VerDate Nov<24>2008 10:48 Mar 02, 2009 Jkt 217008 PO 00000 Frm 00667 Fmt 8010 Sfmt 8010 Y:\SGML\217008.XXX 217008er
ow

e 
on

 P
R

O
D

1P
C

63
 w

ith
 C

F
R



658 

5 CFR Ch. I (1–1–09 Edition) § 551.706 

the claim with the agency after receiv-
ing an unfavorable decision from OPM. 
An OPM decision on a claim is final 
and is not subject to further adminis-
trative review. 

(b) FLSA claim filed with agency. An 
FLSA claim filed with an agency 
should be made according to appro-
priate agency procedures. At the re-
quest of the claimant, the agency may 
forward the claim to OPM on the 
claimant’s behalf. The claimant is re-
sponsible for ensuring that OPM re-
ceives all the information requested in 
paragraph (c) of this section. 

(c) FLSA claim filed with OPM. An 
FLSA claim filed with OPM must be 
made in writing and must be signed by 
the claimant or the claimant’s rep-
resentative. Relevant information may 
be submitted to OPM at any time fol-
lowing the initial submission of a 
claim to OPM and prior to OPM’s deci-
sion on the claim. The claim must in-
clude the following: 

(1) The identity of the claimant (see 
§ 551.706(a)(2) regarding requesting con-
fidentiality) and any designated rep-
resentative, the agency employing the 
claimant during the claim period, the 
position (job title, series, and grade, or 
equivalent level) occupied by the 
claimant during the claim period, and 
the current mailing address, commer-
cial telephone number, and facsimile 
machine number, if available, of the 
claimant and any designated represent-
ative; 

(2) A description of the nature of the 
claim and the specific issues or inci-
dents giving rise to the claim, includ-
ing the time period covered by the 
claim; 

(3) A description of actions taken by 
the claimant to resolve the claim with-
in the agency and the results of any ac-
tions taken; 

(4) A copy of any relevant decision or 
written response by the agency; 

(5) Evidence available to the claim-
ant or the claimant’s designated rep-
resentative which supports the claim, 
including the identity, commercial 
telephone number, and location of 
other individuals who may be able to 
provide information relating to the 
claim; 

(6) The remedy sought by the claim-
ant; 

(7) Evidence, if available, that the 
claim period was preserved in accord-
ance with § 551.702. The date the claim 
is received by the agency or OPM be-
comes the date on which the claim pe-
riod is preserved; 

(8) A statement from the claimant 
that he or she was or was not a member 
of a collective bargaining unit at any 
time during the claim period; 

(9) If the claimant was a member of a 
bargaining unit, a statement from the 
claimant that he or she was or was not 
covered by a negotiated grievance pro-
cedure at any time during the claim 
period, and if covered, whether that 
procedure specifically excluded the 
claim from the scope of the negotiated 
grievance procedure; 

(10) A statement from the claimant 
that he or she has or has not filed an 
action in an appropriate United States 
court; and 

(11) Any other information that the 
claimant believes OPM should con-
sider. 

§ 551.706 Responsibilities. 
(a) Claimant—(1) Providing information 

to OPM. For all FLSA claims, the 
claimant or claimant’s designated rep-
resentative must provide any addi-
tional information requested by OPM 
within 15 workdays after the date of 
the request, unless the claimant or the 
claimant’s representative requests ad-
ditional time and OPM grants a longer 
period of time in which to provide the 
requested information. The disclosure 
of information by a claimant is vol-
untary. However, OPM may be unable 
to render a decision on a claim without 
the information requested. In such a 
case, the claim will be cancelled with-
out further action being taken by 
OPM. In the case of an FLSA pay 
claim, it is the claimant’s responsi-
bility to provide evidence that the 
claim period was preserved in accord-
ance with § 551.702 and of the liability 
of the agency and the claimant’s right 
to payment. 

(2) Requesting confidentiality. If the 
claimant wishes the claim to be treat-
ed confidentially, the claim must spe-
cifically request that the identity of 
the claimant not be revealed to the 
agency. Witnesses or other sources 
may also request confidentiality. OPM 
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will make every effort to conduct its 
investigation in a way to maintain 
confidentiality. If OPM is unable to ob-
tain sufficient information to render a 
decision and preserve the requested 
confidentiality, OPM will notify the 
claimant that the claim will be can-
celled with no further action by OPM 
unless the claimant voluntarily pro-
vides written authorization for his or 
her name to be revealed. 

(b) Agency. (1) In FLSA exemption sta-
tus determination claims, the burden of 
proof rests with the agency that as-
serts the FLSA exemption. 

(2) The agency must provide the 
claimant with a written acknowledg-
ment of the date the claim was re-
ceived. 

(3) Upon a claimant’s request, and 
subject to any Privacy Act require-
ments, an agency must provide a 
claimant with information relevant to 
the claim. 

(4) The agency must provide any in-
formation requested by OPM within 15 
workdays after the date of the request, 
unless the agency requests additional 
time and OPM grants a longer period of 
time in which to provide the requested 
information. 

§ 551.707 Withdrawal or cancellation 
of an FLSA claim. 

(a) Withdrawal. OPM may grant a re-
quest from the claimant or claimant’s 
representative to withdraw an FLSA 
claim at any time before OPM issues 
its decision. The claimant or the 
claimant’s representative must submit 
the request in writing to OPM. 

(b) Cancellation. OPM may, at its dis-
cretion, cancel an FLSA claim if the 
claimant or the claimant’s representa-
tive fails to provide requested informa-
tion within 15 workdays after the date 
of the request, unless the claimant or 
the claimant’s representative requests 
additional time and OPM grants a 
longer period of time in which to pro-
vide the requested information. OPM 
may, at its discretion, reconsider a 
cancelled claim on a showing that cir-
cumstances beyond the claimant’s con-
trol prevented pursuit of the claim. 

§ 551.708 Finality and effect of OPM 
FLSA claim decision. 

(a) OPM will send an FLSA claim de-
cision to the claimant or the claim-
ant’s representative and the agency. 
An FLSA claim decision made by OPM 
is final. There is no further right of ad-
ministrative appeal. However, at its 
discretion, OPM may reconsider its 
FLSA claim decision when material in-
formation was not considered or there 
was a material error of law, regulation, 
or fact in the original decision. The re-
quest must be submitted in writing and 
received by OPM within 45 calendar 
days after the date of the decision. At 
its unreviewable discretion, OPM may 
waive the time limit. 

(b) A decision by OPM under the Act 
is binding on all administrative, certi-
fying, payroll, disbursing, and account-
ing officials of agencies for which OPM 
administers the Act. 

(c)(1) Upon receipt of a decision, the 
agency employing the claimant during 
the claim period must take all nec-
essary steps to comply with the deci-
sion, including adherence to compli-
ance instructions provided with the de-
cision. All compliance actions must be 
completed within the time specified in 
the decision, unless an extension of 
time is requested by the agency and 
granted by OPM. 

(2) The agency should identify all 
similarly situated current and former 
employees to ensure that they are 
treated in a manner consistent with 
the decision on FLSA coverage, in-
forming them in writing of their right 
to file an FLSA claim with the agency 
or OPM. 

§ 551.709 Availability of information. 

(a) Except when the claimant has re-
quested confidentiality, the agency and 
the claimant must provide to each 
other a copy of all information sub-
mitted with respect to the claim. 

(b) When a claimant has not re-
quested confidentiality, OPM will dis-
close to the parties concerned the in-
formation contained in an FLSA claim 
file. When a claimant has requested 
confidentiality, OPM will delete any 
information identifying the claimant 
before disclosing the information in an 
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FLSA claim file to the parties con-
cerned. For the purposes of this sub-
part, ‘‘the parties concerned’’ means 
the claimant, any representative des-
ignated in writing, and any representa-
tive of the agency or OPM involved in 
the proceeding. 

(c) Except when the claimant has re-
quested confidentiality or the disclo-
sure would constitute a clearly unwar-
ranted invasion of personal privacy, 
OPM, upon a request which identifies 
the individual from whose file the in-
formation is sought, will disclose the 
following information from a claim file 
to a member of the public: 

(1) Confirmation of the name of the 
individual from whose file the informa-
tion is sought and the names of the 
other parties concerned; 

(2) The remedy sought; 
(3) The status of the claim; 
(4) The decision on the claim; and 
(5) With the consent of the parties 

concerned, other reasonably identified 
information from the file. 

§ 551.710 Where to file an FLSA claim 
with OPM. 

An FLSA claim must be filed with 
the OPM Classification Appeals and 
FLSA Program, 1900 E Street, NW., 
Washington, DC 20415–0001. 

PART 553—REEMPLOYMENT OF CI-
VILIAN RETIREES TO MEET EXCEP-
TIONAL EMPLOYMENT NEEDS 

Subpart A—General Provisions 

Sec. 
553.101 Applicability. 
553.102 Definitions. 
553.103 General policy. 

Subpart B—Special Provisions for Reem-
ployment Without Penalty To Meet Ex-
ceptional Recruiting or Retention 
Needs 

553.201 Requesting OPM approval for reem-
ployment without reduction or termi-
nation of annuity in individual cases. 

553.202 Request for delegation of authority 
to approve reemployment without reduc-
tion or termination of annuity in emer-
gencies or other unusual circumstances. 

553.203 Status of individuals serving with-
out reduction. 

AUTHORITY: 5 U.S.C. 8344, 8468, Sec. 651, 
Pub. L. 106–65 (113 STAT. 664). 

SOURCE: 56 FR 6206, Feb. 14, 1991, unless 
otherwise noted. 

Subpart A—General Provisions 
§ 553.101 Applicability. 

This part applies to employment of 
civilian annuitants who would be sub-
ject to termination of annuity or annu-
ity offset under 5 U.S.C. 8344 or 5 U.S.C. 
8468. Agencies may request exceptions 
as provided in subpart B of this part 
from the reemployed annuitant provi-
sions of 5 U.S.C. 8344 (for Civil Service 
Retirement System annuitants) or 8468 
(for Federal Employees’ Retirement 
System annuitants), as appropriate. 

[65 FR 19644, Apr. 12, 2000] 

§ 553.102 Definitions. 
(a) Agency, as used in this part, 

means an executive agency as defined 
in 5 U.S.C. 105. 

(b) Annuitant, as used in this part, re-
fers to a current or former civilian em-
ployee who is receiving, or meets the 
legal requirements and is applying or 
has announced intention to apply for, 
an annuity under subchapter III of 
chapter 83 or chapter 84 of title 5, 
United States Code, based on his or her 
service. 

(c) Retiree, as used in this part refers 
to an annuitant as defined in para-
graph (b) of this section. 

[56 FR 6206, Feb. 14, 1991, as amended at 65 
FR 19644, Apr. 12, 2000] 

§ 553.103 General policy. 
(a) Agency discretion and responsibility. 

The decision to request an exception, 
or to grant an exception under dele-
gated authority, for any individual 
under any of the provisions of this part 
will be at the discretion of the employ-
ing agency. A determination made in 
connection with one position does not 
require a like determination in connec-
tion with any other position. In decid-
ing whether to request an exception or 
grant an exception under delegated au-
thority, each agency is expected to 
weigh fiscal responsibility and em-
ployee equity and should consider such 
factors as availability of funds as well 
as the criteria set out in this part. 

(b) Application of exceptions. An excep-
tion to the salary offset provisions of 5 
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